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HTANA . .... . - - 
- - - - - , - - - - - 
सपा में मिल पुष्ठ संख्या की जाती है जिससे कि यह अलग संकलम के रूप में 

रखा जा सके . 
Separate Paging is given to this part in order that it may be filed as a 

separate compilation 

- - "- - -- ---- - - - - - - -- - - - -- --- - - -- - - --- - - - ---- - " ... 
भाग II - खण 3 - उप - खण्ड ( ii ) 

PART II - Section 3 - Sub- Section ( ii ) 
- -- - : -: :- - -:- - -..- : . -- - --- --- - - -- - ---- - -- - - . - - -- - . --- - - - . - -- - - - - -- --- --- - - - - -- 

भारत सरकार से संत्रालयों ( रका मकान को छोड़कर) द्वारा जारी किए गए सांविधिक आवेग और अधिसूचनाएं 
Statutory Orders apd Notifications Issued by the Ministries of the Government of India 

(Other than the Ministry of Defence ) 


उद्योग मंत्राल प , प्रौद्योगिक सहायता सचिवालय , नई दिल्ली 
द्वारा अनुमोदित है । 
[ फाइल पत्र सं . VIII/40/ 04/ 99-H -17 शुल्क -नीनि ] 

ए . के . मेहता , आयुक्त 


वित्त मंत्रालय 

( राजस्व विभाय ) 
मीन मुहक एवं केन्द्रीय उत्पादन शुल्क अायुक्त का कार्यालय 

कोयम्बत्तर , 26 मई, 1999 
संख्या : 08/ 99 सीमा शुल्क ( एन . टी . ) 
का . मा . 1668: — सीमा शुल्क अधिनियम 1962 की 
धारा 152 के खण्ड ( ए ) के अन्तर्गत भारत सरकार , विस 
मंत्रालय, राजस्व विभाग, नई दिल्ली के दिनांक 1 जुलाई, 
1.994 के अधिसूचना संख्या 33/ 94-सीमा शुल्क ( एन . टी . ) 
के अधीन अधोहस्ताक्षरी को प्रत्यायोजि गर्मीयों का प्रयोग 
करते हगा , मैं , ए . के . मेहता , मायुक्त, सीमा शुल्क एनं केन्द्रीय 
जमाव शुल्क , कोयम्बतूर एनद्वारा तमिलनाडु राज्य, कोयम्बतूर 
निबा, पल्लम तामुक के सेमिमपालयाम ग्राम को सीमा 
मुल्क मधिनियम , 1962 की धारा के अन्तर्गत 100 % 
लिवोन्मुख एकक ( ६ . प्रो . यू . ) के गठन के उद्देश्य से 

पारण स्टेशन केप में घोषित करता है । जैसा कि 
1694 GI /99 - 1 


MINISTRY OF FINANCE 

( Department of Revenue) 
Office of the Commissi .vof -Cusiwins and Cen : ral 

Exçisa 
Coimbatore, the 26th May, 199 ) 

No. 03/99. CUSTOMS ( NT ) 
S .O . 1668 . - In exercise of the powers delegated 
to the undersigned vide Notification No. 33 /94 
Cus( NT ) dated 1st July, 1994 by the Goverriment 
of India , Ministry of Finance, D : partment of Reve 
nue, New Delhi under clause ( a ) of Section 152 of 
the Customs Act, 1962. IF A. K . Mehta , Connis 
sioner of Customs and Central Excise, Coimbatore, 
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मादेश 


नई दिल्ली , 2 जून , 1999 


स्टाम्प 


liereby declare Semmipaayam Village, Palladam Taluk , 
Coimbatore District, State of Tamilnadu , to be a 
Warehousing station udner Section 9 of the Customs 
Act. 1962 for the purpose of setting up of 100 % Ex 
port Oriented Unit, as approved by the Ministry 
of Industries. Secretariate for Industrial Assistance , 
New Delhi, 


[ F. C . No. VIII / 40 / 04/ 99- Cus. POL.] 

___ A. K . MEHTA, Commissioner 


प्रादेश 


का . प्रा . 1670 . - - भारतीय स्टाम्प अधिनियम , 
1899 ( 1899 का 2 ) की धारा 9 की उपधारा ( 1 ) 
के खण्ड ( ख ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए 
केन्द्रीय सरकार एतद्द्वारा में हल्दिया पेट्रोकैमिकल्स लिमि 
टेड, कलकत्ता को मान बस्तीस लाख साठ हजार 
दो सौ पचास रुपए का समेकित स्टाम्प शुल्क प्रथा करने 
की अनुमति प्रदान करती है , जो उक्त कम्पनी द्वारा जारी 
किए जाने वाले मात्र तैतालीस करोड़ और संतालीस 
लाख रुपए के समग्र मूल्य के 00001 से 04347 तक की 
विशिष्ट संख्या वाले एक -एक लाख रु . मूल्य के डिबेन्चरों 
के स्वरुप वाले 43 47 ( खला ग ) 16 % सुरक्षित, 
अपरिवर्तनीय , गैर संचयी, विमोच्य कराधेय बंधपत्रों पर 
स्टाम्प शुल्क के कारण प्रभार्य है । 
[सं . 24/ 99-स्टाम्प / फा . सं . 33/ 28 / 99-बि . फ . ] 

अपर्णा शर्मा, प्रवर सचिव 


नई दिल्ली, 2 जून , 1999 

स्टाम्प 


का . मा . 1669 . - - भारतीय स्टाम्प शुल्क अधिनियम , 
1899 ( 1899 का 2 ) की धारा 9 की उप -धारा ( 1 ) 
के खण्ड ( ख ) द्वारा प्रदत्त शक्तियों का प्रयोग करते 
हुए , केन्द्रीय सरकार एलद्वारा मै . होटल एण्ड रिसोट 
बेन्चुरस प्राइवेट लिमिटेड, कलकत्ता को मात्र सैतीस हजार 
पांच सौ रुपए का समेकित स्टाम्प शुल्क अदा करने की 
अनमति प्रदान करती है , जो उक्त कम्पनी द्वारा जारी 
किए जाने वाले मात्र पचास लाख रुपए के समग्र मूल्य के 
प्रत्येक एक- एक सौ रुपए के डिबेन्चरों के स्वरूप पाले 
50, 000 विमोच्य , असुरक्षित , अपरिवर्तनीय बन्धपन्नों पर 
स्टाम्प शुल्क के कारण प्रभार्य है । 


[ म . 23/ 99-स्टाम्प / फा . सं . 33/ 29/ 99-बि . क . ] 

अपर्णा शर्मा, अवर सचिव 


ORDER 


New Delhi , the 2nd June, 1999 

STAMPS 


ORDER 
New Delhi , the 2nd June 1999 

STAMPS 
S. O . 1670 . —-In exercise of the powers conferred 
by clause (b ) of sub -section ( 1 ) of section 9 of the 
Indian Stamp Act, 1899 ( 2 of 1899 ) , the Central 
Government hereby permits Mis. Haldia Petro 
chemicals Limited , Calcutta to pay consolidated 
stamp duty of rupees thirty two lak ! sixly thousand 
two hundred fifty only chargeable on account of 
the stamp duty on 4347 ( Series C ) 16 % Secured, 
Non -Convertible , Non -Cumulative Redeemable and 
Taxable bonds in the nature of Debentures of 
rupees one lakh each bearing distinctive numbers 
from 00001 to 04347 aggregating to rupees forty 
thiee crores and forty seven lakh only to be issued 
by the said company . 

[ No. 24/ 99 - STAMPS F. No . 3312899 - ST ] 
APARNA SHARMA , Under Secy . 

प्रादेश 
नई दिल्ली , 2 जून, 1999 

स्टाम्प 


S. O . 1669 .---- In exercise of the powers conferred 
by clause ( b ) of sub -section ( 1 ) of section 9 of the 
Indian Stamp Act, 1899 ( 2 of 1299 ) , the Central 
Government hereby permits Ms. Hotel and Resort 
Ventures Private Limited , Calcutta to pay con 
solidated stamp duty of rupees thirty seven thousand 
five hundred only chargeable on account of the 
stamp duty on 50 ,000 redeemable, unsecured , non 
convertible bonds in the nature of Debentures of 
rupees one hundred cach aggregaling to riipees 
fifty lakh only to be issued by the said conipany. 


का . पा . 1671 - - - भारतीय स्टाम्प अधिनियम , 
1899 ( 1899 का 2 ) की धारा 9 की उपधारा ( 1 ) 
के खण्ड ( ख ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए, 
केन्द्रीय सरकार एतद्द्वारा मै . एवरेडी इन्डस्ट्रीण इण्डिया 
लिमिटेड, कनकन्ता को मात्र सीम लाख पचत्तहर हजार 
रुपए का समेकित स्टाम्प शुल्क अदा करने की अनुमति 
प्रदान करती है, जो उक्त कम्पनी द्वारा 4 मई , 1999 


[ No . 23/ 99- STAMP F. No. 3329899 -ST ] 

APARNA SHARMA, Under Secy. 


[ मान !! - - घर 3 ( ii ) ] 


भारत का राजपन्न : जून 19, 1999/ ज्येष्ठ 29, 19 2 1 
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को जारी किए गए मात्र पांच करोड़ रुपए के समग्र मूल्य 
के 1 से 5 ,00, 000 तक की विशिष्ट संख्या वाले मौ - सौ 
रु , मूल्य के 5, 00, 000 अपरिवर्तनीय विमोच्य असुरक्षित 
ऋण पत्रों पर स्टाम्प शुल्क के कारण प्रभार्य है । 


( iv ) प्रायकर अधिनियम , 1961 की धारा 36 ( 1 ) 

( viii ) में निहित सभी अन्य शर्ते पूरी 

की जाती है । 
[ अधिसूचना सं . 109 5 1/ फा . सं . 204/ 31/ 98-मायकनि. 11 ] 

कमलेश सी . घरशनी , प्रवर सचिव 


[सं . 26/99-स्टाम्प - फा . सं . 33/ 34/ 99- बि . क . ] 

अपर्णा शर्मा, अवर सचिव 


ORDER 
New Delhi, the 2nd June, 1999 

STAMPS 
S. O . 1671 .----In exercise of the powers conferred 
by clause ( b ) of sb - section ( 1 ) of section 9 of the 
Indian Stanıp Act, 1899 ( 2 of 1899 ) , the Central 
Government hereby permits Ms. Eveready Indus 


( Central Board of Direct Taxes ) 

New Delhi, the 9th June, 1999 
__ S. O . 1672 . - It is notilied for general information 
that M / s . BOB Housing Finance Limited , D -38 A , 

Ashok Marg , C Scheme, Jaipur - 302001 has been 
approved by the Central Government for the pur 
poses of section 36 ( 1 ) ( viii ) of the Income tax 
Act , 1961, for the assessment years 1999- 2000 . 


stamp duty of rupees three lakh seventy five 
thousand only chargeable on account of the stamp 
duty on 5 , 00 ,000 Non -Convertible Redeemable 
Unsecured Debentures of rupees one hundred each 
bearing distinctive numbers from 1 to 5 , 00 , 000 
aggrogating to rupees five crore only alloted on 
4th May, 1999 by the said company . 


[ No. 26/99- STAMPS| E. No 33 /34/ 99-ST ] 

APARNA SHARMA , Under Secy. 


2 . The approval is subject to the condition that : 
( i ) the company has been main object to 

carrying on the business of providing 
long term finance for construction or 

purchase of houses for residential purposes ; 
( ii) the company submits every year a copy 

of its audited profit and loss account and 
balance sheet alongwith a statement of 
deduction clained under this section 
before its due date for filing return of 
income under section 139 ( 1 ) of the In 

come tax Act, 1961 ; 
( iii ) special reserve as required is created and 

maintained as per the Act, and 
( iv ) all other conditions contained in section 

36 ( 1 ) ( viii ) of the Income tax Act, 1961 , 

arc fulfilled . 
[ Notification No. 10951 / F. No. 204 , 31 98 -ITA- JI ] 

KAMLESH C . VARSHNEY , Under Secy . 


( केन्द्रीय प्रत्यक्ष कर बोर्ड ) 


नई दिल्ली , 9 जून , 1999 


का . मा . 1672. -- - सर्वसाधारण की सूचना के लिए 
यह अधिसूचित किया जाता है कि केन्द्रीय सरकार द्वारा 
मैसर्स बॉब हाउसिंग फाईनेंस लि . , डी . - 38-ए , अशोक 
मार्ग, सी -स्कीम , जयपूर- 302001 को आयकर अधिनियम , 
1961 की धारा 36 ( 1 ) ( viii ) के प्रयोजनार्थ वर्ष 1999 
2000 तक के लिए अनुमोदित किया गया है । 


2 . यह अनुमोदन इस शर्त पर दिया जाता है : - - 
( i ) कम्पनी का मुख्य उद्देश्य प्रावासीय उददेश्यों 

के लिए मकानों का निर्माण करने अथवा उनकी खरीद 
करने के लिए दीर्घ-कालिक वित्त व्यवस्थाकरना है ; 


( ii ) कम्पनी , प्रायकर अधिनियम , 1961 की धाग 
139 ( 1 ) के अन्तर्गत प्राय की विवरणी वायर करने की 
इसकी देय तारीख से पूर्व इस धारा के अधीन दावा 
की गई कटौती के विवरण सहित इसके लेखा परीक्षित 
लाभ और हानि के खाते और अथ शेष पत्र की एक प्रति 
प्रतिवर्ष प्रस्तुत करती है । 
( iii ) अधिनियम के अनुसार यथा -अपेक्षित विशेष 

पारक्षण का सृजन और उनका अनुरक्षण लिया 
जाता है ; और 


नई दिल्ली , 9 जून , 1999 
का . पा . 1673. -- सर्वसाधारण की सूचना के लिए 
यह सूचित किया जाता है कि केन्द्रीय सरकार द्वारा मैसर्स 
अनाग्राम हाउसिंग फाइनेंस लि . , 901, मकर काम्प्लैक्स , 
प्राश्रम रोड , अहमदावाद को प्रायकर अधिनियम , 1961 
की धारा 36 ( 1 ) ( viii) के प्रयोजनार्थ वर्ष 1996-97 
1997- 98 और 1998- 99 तक के लिए अनुमोदित किया 
गया है । 

2 . यह अनुमोदन इस शर्त पर दिया जाता है :- - 
) कम्पनी का मुख्य उद्देश्य प्रावासीय उददेश्यों 

के लिए मकानों का निर्माण करने अथवा 
उनकी खरीद करने के लिए दीर्घकालिक विस्त । 

व्यवस्था करना है ; 
( ii ) . कम्पनी , मायकर अधिनियम , 1961 की धारा 
- 139 ( 1 ) के अन्तर्गत प्राय की विवरणी दायर 

करने की इसकी देय तारीख में पूर्व इस धाग 
के अधीन दावा की गई कटौती के विवरण 


- - 


- - 


- - 


( i ) 


3706 THE GAZETTE OF INDIA : JUNE 19 , 1999 / JYASTHA 29 , 1921 [ PART I [...-- SEC . 3 ( ii ) ] 
. - - .. : - - -- - 

- - - - - - - -- - - - - -- - -- 

( Department of Economic Affairs ) 
कार अथ शेप पत्र की एक प्रति प्रति 

( Banking Division ) 
ना करती है । 
( iii ) के अनुसार यथा- अमक्षित विशेष 

New Delhi, the 8th June , 1999 
३ का जन मार उनका अनुसरण किया S . O . 1674. - - In pursuance of the powers conferred 
काम किया जाता है । पौर 

by sub -section ( 1 ) of section 5 read with sub -section 
( iv ) श्रायकर अधिनियम , 1961 की धारा 36 ( 2 ) of section 6 of the Sick Industrial Companies 
( i ) ( viii ) में निहित सभी मन्य ते पूरी 

( Special Provisions ) Act, 1985 ( 1 of 1986) , the 
की जाती है । 

Central Government hereby re - appoints Dr. J. K . 

Bagchi as Member, Appellaie Authority for Industrial 
[ अधिसूचना सं . 109 5 2/ फा . स . 204/ 6/ 96- आयकर नि . 11 ] and Financial Reconstruction , for a period of six 

कमलेश सी . वरशनी, अवर सचिव months with effect from 9th June, 1999. 
New Delhi, the 9th June , 1999 

[ F. No. 75| 98 - B. O .I (i ) ] 

___ K . K. MANGAL, Under Secy . 
S .O . 1673 .- - It is notified for general information 
that M / s Anagram Housing Finance Ltd ., 901 , 

नई दिल्ली , 8 जून , 1998 
Sakar Complex , Ashram Road , Ahmedabad, has 
been approved by the Central Government for the 
purposes of section 36 ( 1 ) (viii ) of the Income tax 

का०आ3 1675 . - - रुग्ण प्रौद्योगिक कम्पनी (विशेष 
Act, 1961 , for the assessment years 1996 -97 , उपबंध ) अधिनियम , 1985 ( 1986 का 1 ) की धारा- 6 
1997 - 98 and 1998-99. 

की उपधारा ( 2 ) और ( 5 ) के साथ पठिस धारा 5 
2. The approval is subject to the condition that : की उप -धारा ( 1 ) द्वारा प्रदत्त शक्तियों के अनुसरण 
(i) the company has been main object to में , केन्द्रीय सरकार , एतदद्वारा श्री एम . एस . दयाल की 
carrying on thc business of providing 

1 अगस्त , 1999 से छ : महीने की अवधि के लिए प्रौद्यो 
long term finance for construction or 
purchase of houses for residential purposes . 

गिक और वित्तीय पुननिर्माण अपीलीय प्राधिकरण के सदस्य 
the company submits every year a copy के रूप में पुननियुक्त करती है और इस अवधि के दौरान 
of its audited profit and loss account and 

उन्ह प्रौद्योगिक और वित्तीय पुननिर्माण अपीलीय प्राधिकरण 
deduction claimed under this section 

के अध्यक्ष के रूप में कार्य करने के लिए प्राधिकृत भी 
before its due date for filing return of करती है । 
income under section 139 ( 1 ) ot . the In 
come tax Act, 1961; 

[ फा . सं . 7/ 5/98बी ओ I ( ii ) ] 

के०के० मंगल , प्रवर सचिव 
( iii ) special reserve as required is created and 
maintained as per the Act, and 

New Delhi, the 8th June, 1999 
( iv ) all otter conditions contained in section 

36 ( 1 ) ( viji ) of the Income tax Act, 1961, S .O . 1675 .-- In pursuance of the powers conferred 
and fulfilled . 

by sub -section ( 1 ) of section 5 reyd with sub - section 
[ Notification No. 10952| F. No. 204/ 6/96 ITA- II ] ( 2 ) and sub - section ( 5 ) of section 6 of the Sick 

Industrial Companies (Special Provisions ) Act , 1985 
KAMLESH C. VARSHNEY, Under Secy. 

( 1 of 1986 ) , the Central Government hereby re 
( मायिक कार्य विभाग ) 

appoints Shri M . S. Dayal as Member , Appellatc 

Outhority for Industrial and Financial Reconstruction , 
( बैंकिंग प्रभाग ) 

for a period of six months with effect from 1st August , 
नई दिल्ली, 8 जून , 1998 

1999 and also authorises him to act as Chairman , 

Appellate Authority for Industrial and Financial 
का . प्रा . 1674, — रुग्ण औद्योगिक कम्पनी (विशेष Reconstruction , during this period . 
उपबंध ) अधिनियम , 1985 की धारा 6 की उपधारा ( 2 ) 

[ F. No. 715| 98- B : O .I ( ii )] 
के साथ पठित धारा 5 की उपधारा ( 1 ) द्वारा प्रदत्त 

K . K . MANGAL , Under Secy . 
शक्तियों का प्रयोग करते हुए, केन्द्रीय सरकार, एतद्वारा 
ग .. जे . के . बागधी , को 9 जून , 1999 से छ : महीने की 

विदेश मंत्रालय 
अवधि के लिए प्रौद्योगिक तथा वित्तीय पुननिर्माण अपीलीय 

( कोसूलर अनुभाग ) 
प्राधिकरण के सदस्य के रूप में पुनियुक्त करती है । 

नई दिल्ली , 4 मई , 1999 
[ फा०सं० 1/5/ 98- बी प्रो I ( i )] 

का . पा . 1676 . - ~ गजनयिक कोसली अधिकारी ( शपथ 
के०के० मंगल , अपर सचिव एवम् शुल्क ) अधिनियम 1948 ( 1948 का 41वां ) की 


[ भाग IH ---- 
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धारा 2 के अंकः ( क ) के अनुसरण में केन्द्रीय सरकार एतद् 
वारा भारत के दतावास , मंडरिड में श्रीमती वीणा रानी , 
को दिनांक 04 -05- 1999 मे सहायक कामली अधिकारी 
का कार्य करने के लिए प्राधिकृत करता है । 


[ . टी .- 4330/ 1/ 98] 
एन . य. . अधिरचन , अवर सचिव 

( कौंमली ) 


का प्रयोग करते हुए मैं , गरवारे पोलिस्टर लि . , बम्बई 
को जारी की गई उक्त मल सीमाशुल्क प्रयोजन प्रति 
सं . पी / सी जी / 2133300 , दिनांक 8- 8- 94 को एतद्वारा 
निरस्त किया जाता है । 

4. उक्त लाइसेंस की डुप्लीकेट सीमाशुल्क प्रयोजन 
प्रति पार्टी को अलग से जारी की जा र 
[ फाइल म . 18/ 247/ए एम- 95/ई पी सी जी - 2 ] 
के . चन्द्रामती , उप महानिदेशक , 

विदेश व्यापार 


MINISTRY OF EXTERNAL AFFAIRS 

( Consular Section ) 


New Delhi, the 4th May, 1999 
S . O . 1676.- -- In pursuance of the Clause ( a ) of the 
Section 2 of the Diplomatic and Consular Officers 
(Oaths and Fces) Act , 1948 (41 of 1948 ), the Central 
Government hereby authorises Smt. Veena Rani, 
Assistant, in the Embassy of India ,Madrid to perform 
the duties of Assistant Consular Officer with effect 
from 4 - 5 - 99 . 

[ No . T - 4330/ 1 / 98 ] 
N. U . AVIRACHEN, Under Secy. ( Cons ) 


वाणिज्य मंत्रालय 


( विदेश व्यापार महानिदेशालय ) 

नई दिल्ली , 7 जून , 1999 
का . मा . 1677 - - मै . गरवारे पोलिस्टर लि . वैस्टर्न 
एक्सप्रेस हाईवे , विले पाल ( ईस्ट ) , बम्बई- 400057 को ई पी सी 
जी स्कीम के अंतर्गत पूजीगत माल के आयात के लिए 
38, 75, 85, 665/ - रु . ( अड़तीस करोड पचहत्तर लाख पचासी 
हजार छ: सौ पेंसठ रुपये मात्र ) के लिए लाइसेस सं . पी / सी 
जी / 2133360 दिनांक 8- 8- 94 जारी किया गया था । 

2. फम ने ऊपर उल्लिखित लाइसेंस की सीमाशुल्क 
प्रयोजन की दूसरी प्रति जारी करने के लिए इस प्राधार 
पर पावेदन किया है कि लाइसेंस की मूल सीमाशुल्क 
प्रयोजन प्रति खो गई है अस्थानस्थ हो गई है । और यह भी 
बताया गया है कि ल इसेंस की सीमाशुल्क प्रयोजन प्रति को 
सीमाशुल्क , सदन , बम्बई के पास पंजीकृत कराया गया था और 
38, 75, 85, 665 रुपये की राशि के लिए इसे प्रयोग में 
लाया गया है और अप्रयुक्त शेष राशि शून्य है । 


MINISTRY OF COMMERCE 
OFFICE OF DIRECTORATE GENERAL OF 

FOREIGN TRADE 

New Delhi , the 7th June , 1999 
S .O . 1677 . — Ml s. Garware Polyester Ltd., Wes 
tern Express Highway , Vile Parle ( East ) , Bombay 
-400057 were granted an import licence No. PICG | 
2133360 dated 8 - 8 -94 for Rs. 38 , 75 , 85 , 665/ 
(Rupees Thirty Eight Crores Seventy Five Lakhs 
Eighty Five Thousand Six Hundred and Sixty Five 
only ) for import of capital goods under EPCG 
Scheme. 

2 . The firm has applied for issue of duplicate 
copy of Customs Purpose of the above mentioned 
licence on the ground that the Original Customs 
Purpose copy of the licence has been lost or mis 
placed . It has further been stated that the Customs 
Purpose copy of the licence was registered with Cus 
toms House , Bombay and has been utilised for a sum 
of Rs. 38 ,75,85,665)- leaving an unutilised balance of 
Rs. Nil . 

3. In support of their contention , the licensee has 
filed an Affidavit on stamped paper duly sworn in 
beforç Notary Public , Mumbai. I am accordingly 
satisfied that the Customs Purpose copy of import 
licence No. P | CG/ 2133360 dated 8 - 8 - 94 has been 
lost or misplaced by the firm . In exercise of the 

powers conferred under Sub - clause 9 ( cc ) of the 
Import ( Control ) Order , 1955 dated 7 - 12 - 1955 as 
amended, the said Original Customs Purpose copy 
No . P | CG| 2133360 dated 8 - 8 -94 issued to Ms. 
Garware Polyester Ltd., Bombay is hereby can 
celled. 


4 . Thc duplicate Customs Purpose copy of the 
said licence is being issued to the party separately . 

[ F. No. 18| 247/AM95 | EPCG-II ] 
K . CHANDRAMATHI , Dy. Director 

General of Foreign Trade 


3. अपने मत के समर्थन में , लाइसेंसधारी ने नोटरी 
पब्लिक मुम्बई के समक्ष विधिवत शपथ लेकर स्टाम्प 
पेपर पर एक हलफनामा प्रस्तुत किया है । मैं तदनुसार 
सन्तुष्ट हूं कि प्रायास लाइसेंस सं . पी / सी जी / 2133380, 
दिनांक 8- 8- 94 की मूल सीमाशुल्क प्रयोजन प्रति फर्म 
द्वारा खो गई है अथवा अस्थानस्प हो गई है । यथासंशो 
धित पायात (नियंत्रण ) आदेश 1995 दिनांक 7 -12- 1995 
की उप - धारा 9 (सीसी ) के अंतर्गस प्रवत शातियों 


कोयला मंत्रालय 

शुद्धि पत्र 
नई दिल्ली , 4 जून , 1999 


का . मा . 1678 ... - भारत के राजपत्र भाग-1 ] पण्ड 
3 ) उपवंण्ड ( ii ) में सारीख 21 नवम्बर , 1998 के 
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_ 


- 


- - 


- - - - - 


- - 
बी . एच .- 
एम . एस . 
( ग्रेडड ) 


- - - - - 

1994 से 
पागे " 


के पृष्ठ क्रमांक 4337 से 4342 पर प्रकाशित भारत 
सरकार के कोयला मंत्रालय की अधिसूचना का . प्रा . 
2372 तारीख 5 नवम्बर , 1998 में 
पृष्ठ क्रमांक 4337 पर 

अधिसूचना में 
1 यह घोषणा करती है कि - के 

( ख ) में दूसरी पंयित में 
" सारे " के स्थान पर " बोर " पढ़िये 


बेचलर ऑफ 
होम्योपैथिक 
मैडिसिन एंबु 
सर्जरी ( ग्रेडड ) 


पृष्ठ क्रमांक 4338 पर 
1 ग्राम साकरी में अजित प्लाट सं . में 

" 204- 280- 4/ 3 " के स्थान पर 204/ 2- 204/ " 
पढ़िये 


[स . वी . 27021 / 2/ 89 होम्यो ] 

___ लाल सिंह, प्रवर सचिव 
पाद टिप्पणी : - -- मूल अधिसूचना भारत के राजपन्न भाग 

II , खंड 1, में का . प्रा . सं . 
76, तारीख 20 दिसम्बर , 1973 द्वारा 
प्रकाशित की गई थी और तत्पश्चात् उसमें 
निम्नलिखित द्वारा संशोधन किया गया । 


154- 5/ 154/ 6 " के स्थान प " 1545 / 

154 / 6 " पढ़िये 
सीमा वर्णन में 


1 खग में ग्राम पानी के स्थान पर ग्राम पौनी " 

पढ़िये 
2 घ -कु. में ग्राम पोगी " के स्थान पर ग्राम पौनी " 

पढ़िये 


. 


- . - - 


- - 


- - - - - -- - - - - - - - 


- 


- - -- 


- - 


- . 


- - 


- - -- - - 


- -- 


- 


- - 


[ सं . 43015/ 24 / 95- एल . एस . उठल्यू . पी . पार . प्राई . उठल्यू . ] 

के . एस . क्रोफा , निदेशक 


का . आ . 3496 तारीख 11- 10- 1997 
का . पा . 325, तारीख 4- 11- 1978 
का . पा . 1517 तारीख 26 - 2 -1983 
का . प्रा . 1480, तारीख 12 - 3- 1983 
का . पा . 3099, तारीख 21- 6 - 1985 
का . मा . 2048, तारीख 24- 3- 1986 
का . मा . 2270, तारीख 24- 5 - 1986 
का . पा . 2501 , तारीख 1 - 8 - 1990 
का . प्रा . 2448 , तारीख 4- 8 - 1990 
का . भा . 1182, तारीख 27 - 3 -1991 
का . प्रा . 1008 , तारीख 8 - 3- 1996 
का . पा . 31 24, तारीख 24 -11- 1996 
का . पा . 2806, तारीख 13- 9- 1996 
का . पा . 1277, तारीख 25- 3- 1996 
का . प्रा . 699, तारीख 7- 2 - 1977 
का . प्रा . 1726, तारीख 3- 10- 1997 
का , मा . 3126, तारीख 3 - 12 - 1997 
का . प्रा . 6263, तारीख 21- 12- 1998 
का , प्रा . 2503, तारीख 21- 8- 1990 
का . मा . 710 सारीख 25 - 2-1992 
का . मा . 891 तारीख 5- 3- 1992 
का . पा . 1210 तारीख 23- 4-1992 
का . प्रा . 2669 तारीख 24- 9- 1993 


स्वास्थ्य भोर परिवार कल्याण मंत्रालय 
( भारतीय चिकित्सा पद्धति एवं होम्योपैथी विभाग ) 


नई दिल्ली , 7 जून , 1999 


का . पा . 1679 : -- केन्द्रीय सरकार , होम्योपैथी केन्द्रीय 
परिषद् अधिनियम , 1973 ( 1973 का 59 ) की धारा 
13 की उपधारा ( 2 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते 
हए, होम्योपैथी केन्द्रीय परिषद् से परामर्श करने के पश्चात 
उक्त अधिनियम की द्वितीय अनुसूची में निम्नलिखित और 
संशोधन करती है, अर्थात् :-- - 

उक्त वितीय अनुसूची में “ केरल " शीर्षक के अधीन 
क्रम संख्यांक 9ख और उस संबंधित प्रविष्टियों के स्थान 
पर निम्नलिखित रखा जाएगा, अर्थात् :---- 


--- - -- - - - -- 


, 


-- . . 


- - 


का . प्रा . 1325 तारीख 13- 5- 1994 
का . पा . 2363 तारीख 24- 10- 1994 
का . पा . 1859 तारीख 17- 8- 1993 
का . पा . 1277 तारीख 25- 3- 1996 
का . पा . 93 सारीख 20 -12- 1995 
का . प्रा . 2805 तारीख 13- 9 - 1996 
का . मा .. 2475 तारीख 30 - 5- 1996 
का . पा . 2804 तारीख 20- 9-1995 
का प्रा . 2727 तारीख 3- 10- 1997 
का . मा . 2900 तारीख 28- 10 -1997 
का . पा . 1027 तारीख 30- 11- 1998 


" ख केरल बेचलर प्रॉफ 
विश्व - हाम्योपैथिक 
विद्यालय . मैडिसिन एंड 


वी . एच . 
एम . एस . 


1989 से 
पागे 


- - 


- - 


- - - 


- . . 
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MINISTRY OF HEALTH & FAMILY WELFARE 


(Department of ISM & Homeopathy ) 


New Delhi, the 7th June, 1999 


S . O . 1481 dated 12 - 3 - 1983 
S .O . 3099 dated 21-6 - 1985 
S .O . 2048 dated 24 -3 - 1986 
S .O . 2270 dated 24 -5- 1986 
S. O . 2501 dated 1-8 - 1990 
S.O . 2448 dated 4-8 - 1990 
S .O . 1182 dated 27 -3 -1991 
S. O . 1008 dated 8 - 3- 1996 


5 .0 . 1679 . --- In exercise of the powers conferred 
by sub -section (2 ) of section 13 of the Homoeopathy 
Central Council Act, 1973 (59 of 1973 ), the Central 
Government, after consulting the Central Council of 
Homoeopathy , hereby makes the following further 
amendment in the Second Schedule to the said Act, 
namely : 


S .O , 3124 dated 24 - 11- 1996 


$. 0 . 1277 dated 25-3- 1996 


S .O . 699 dated 7 -2 - 1997 


In the said Second Schedule , under the heading 
" Kerala " for serial number 9B and the entries relat 


S . O . 2726 dated 3 - 10 - 1997 


namncly : 


S .O . 3126 dated 3 - 12 - 1997 


- 


S . O . 62 & 63 dated 21- 12 - 1998 


1 


2 


3 


4 


S .O . 2503 dated 21-08- 1990 


S .O . 710 dated 25-02 -1992 


Bachelor 


" 9B University 

of Kerala 


B : H .M .S . From 1989 

onwards 


of 


S .O , 891 dated 5 - 3- 1992 


S.O . 1210 dated 23-4-1992 


S .O . 978 dated 28 -4 - 1992 


Homoco 
pathic 
Medicine 
and 
Surgery 
Bachelor 
of 
Homoeo 
pathic 
Medicinc 
and Surgery 
(Graded ) 


B .H . M . S . From 1994 
(Graded ) onwards” 


S . O . 1325 dated 13 - 5 - 1994 


S .O . 2363 dated 24- 10 -1994 


S .O . 1859 dated 17 -8 - 1993 


S .O . 1277 dated 25 -3 - 1996 


[ V . 27021 /2 /89 -Homoeo ] 
LAL SINGH , Under Secy . 


S . Q . 93 dated 20 - 12 - 1995 


Foot-note : 


S .O . 2805 dated 13 - 9- 1996 


S.O . 2475 dated 30 -5- 1996 


The principal notification was published 
in the Gazette of India, Part II, section 
1, S . O . No. 76 dated 20th December, 
1973 and was subscquently amended 
vide : 


S.O . 2804 dated 20 -9-1995 


S .O . 2900 dated 28 - 10 - 1997 


$ .O . 3496 dated 11 - 10 - 1977 
S .O . 325 dated 04 - 11- 1978 


$.0 . 2727 dated 3-10 -1997 


S .O . 1517 dated 26 -02 -1983 


S . O . 1027( E ) dated 30 -11 - 1998 
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( स्वास्थ्य विभाग ) 


नई दिल्ली, 7 


जून , 1999 


का . प्रा . 16 8 0:----जबकि भारतीय प्रायुर्विज्ञा रिषद् 
अधिनियम , 1956 ( 1956 का 102 ) की घी 3 की 
उप -धारा ( 1 ) के खण्ड ( ब ) के उपबन्धों केनुसरया 
में डा . एन . जी . विजय सिंह, निवेशक , क्षेत्रीय प्रयुविज्ञान 
संस्थान, इम्फाल को मणिपुर विश्वविद्यालय के सीनेट 
द्वारा 27 मार्च, 1999 से भारतीय प्रायुविज्ञान परिषद् के 
सवस्य के रूप में निर्वाचित किया गया है । 


In the said notification, under the heading Elec 
ted under clause ( b ) of sub-section ( 1 ) of section 
3 , for serial number 63 und the entry relating there 
to , the following serial number and entry shall be 
substituted , namely : --- 
" 63. Dr. N. G. Bijoy Singh 

Manipur 
Director, 

University " 
Regional Institute of 
Medical Sciences, 
Imphal. 

[ No. V . 11013/ 999 - ME( UG) ] 
S. K. MISHRA, Desk Officer 


अतः अब उक्त मधिनियम की धारा 3 की उप -धाग 
( 1 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए केन्द्र सरकार 
एतद्वारा भारत सरकार के तत्कालीन स्वास्थ्य मंत्रालय की 
दिनांक 9 जनवरी , 1960 की अधिसूचना सं . का . ग्रा . 138 
में निम्नलिखित और संशोधन करती है ; अर्थात् : 


नई दिल्ली , 8 जून , 1999 
का . ग्रा . 1681. - - भारतीय प्रायविज्ञान परिषद् अधिनियम , 
1956 ( 1956 का 102 ) की धारा 11 की उपधारा ( 2 ) 
वारा प्रदत्त शक्तियों का प्रयोग करते हुए केन्द्रीय सरकार 
भारतीय प्रायविज्ञान परिपद मे परामर्ण करने के पश्चात , उक्त 
अधिनियम की प्रथम अनमची में निम्नलिखित और संशोधन 
करती है अर्थात : 

उक्त प्रथम अनमूची में , 

( 1 ) "गजरान विश्वविद्यालय के सामने मान्यता 
प्राप्त प्रायुविज्ञान अर्हता " " रजिस्ट्रार चिरूरगी " 
( जनन महीन शावक -ग ) में सक्ष र 
लिए संक्षेपण " स्तम्भ में " "सितम्बर 1989 में अथवा 
उसके बाद शब्दों और अंकों के स्थान पर 
"सितम्बर 1987 अथवा उसके बाद " शब्द और 
अंक रखे जायेंगे । 


उक्त मधिसूचना में "धारा 3 की उप- धारा ( 1 ) के 
खण्ड ( ख ) के अधीन निर्वाचित " शीर्षक के अन्तर्गत क्रम 
संख्या 63 और उससे संबंधित प्रविष्टि के स्थान पर निम्नलिखित 
क्रम संख्या और प्रविष्टि रखी जाएगी ; अर्थात् : - -- 


। 6 3. डा . एन . जी . विजय सिंह, मणिपुर विश्वविद्यालय 

मिधेशक , 
क्षेत्रीय प्रायुर्विज्ञान संस्थान , 
इम्फाल । 
[ सं . वी . 11013/ 9/ 99- एम . ई . ( यू . जी . ) ] 

एस . के . मिश्रा , एक अधिकारी 


( Department of Health ) 
New Delhi , the 7th June , 1999 


[संख्या वी . 11015/ 2 /98 - एम ई (यजी) ] 

एम . के . मिश्रा , उम्क प्राधिनगे। 
New Delhi, the 8th June , 1999 
S . O . 1681 . -- In exercise of the powers conferred 
by Sub - Section ( 2 ) of Section 11 of the Indian 

Medical Council Act, 1956 ( 102 of 1956 ) , the 
Central Government after consulting the Medical 
Council of India makes the following further amend 
ments in the First Schedule to the said Act, 
namcly : - - 


S . O . 1680.. - Whereas in pursuance of the provi 
sions of clause (b ) of sub - section ( 1 ) of section 3 
of the Indian Medical Council Act, 1956 ( 102 of 
1956 ) , Dr. N . G . Bijoy Singh, Director , Regional 
Institute of Medical Sciences, Imphal , has been 
elected by the Senate of the Manipur University to 
be a member of the Medical Council of India from 
27th March , 1999%; 


Now, therefore , in exercise of the powers con 
ferred by sub -section ( 1 ) of section 3 of the said 
Act, the Central Government hereby makes the 
following further amendments in the notification of 
Government of India in the then Ministry of Health 
number S . O . 138, dated the 9th January, 1960 , 
namely : 


In the said First Schedule : 
( 1 ) against the Gujarat University against 

the Recognised Medical Qualification 
Registrar Chirurgias, ( Genito Urinary 
Surgery ) , in the column, Abbreviation 
for the Registration for the words and 
figures in or after September, 1989 , the 
words and figures in or after Septem 
ber, 1987 shall be substituted . 

[ No . V . 1101512108- ME ( UG ) ] 
S. K . MISHRA, Desk Officer 
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खाद्य और उपभोक्ता मामले मंत्रालय 


( उपभोक्ता मामलेविभाग ) 


नई दिल्ली, 10 मई, 1999 


, का . आ . 1682. - केन्द्रीय सरकार का, विहित प्राधिकारी द्वारा उसे प्रस्तुत रिपोर्ट पर विचार करने के पश्चात् यह समाधान हो गया है कि उक्त रिपोर्ट 
में वर्णित माडल (नीचे दी गई आकृति देखें ) बाट और माप मानक अधिनियम, 1976 ( 1976 का 60 ) और बाट और माप मानक ( माडलों का अनुमोदन ) 
नियम, 1987 के उपबंधों के अनुरूप है और इस बात की संभावना है कि लगातार प्रयोग की अवधियों में भी उक्त माडल यथार्थता बनाए रखेगा और विभिन्न 
परिस्थितियों में उपयुक्त सेवा करता रहेगा; 
अत: केन्द्रीय सरकार, उक्त अधिनियम की धारा 36 की उपधारा ( 7 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए वर्ग III यथार्थता ( मध्यम यथार्थता ) वाली 

सचक , अस्वचालिस, इलेक्टानिक , तला चौकी के माडल का , जिसके ब्रांड का नाम " डिलीजेंट है (जिसे इसमें इसके 
पश्चात् माडल कहा गया है ) औरजिसका विनिर्माण इलेक्ट्रो वे सिस्टम, 303 - एस - 524, अग्रवाल काम्पलेक्स, विकास मार्ग, शकरपुर दिल्ली - 110092 द्वारा 
किया गया है और जिसे अनुमोदन चिह्न आई एन डी /09/98/ 217 समनुदेशित किया है, अनुमोदन प्रमाणपत्र प्रकाशित करती है । 

यह माडल मध्यम यथार्थता ( यथार्थता वर्ग III ) का तोलन उपकरण है, जिसकी अधिकतम क्षमता 50000 किलोग्राम और न्यूनतम क्षमता 200 
किलोग्राम है । सत्यापन मापमान अन्तराल ( ई ) 10 किलोग्राम है । इसमें एक आग्रेयतुलन युक्ति है जिसका शत - प्रतिशत व्यकलनात्मक धारित अधेयतुलन 
प्रभाव है । भारग्राही आयताकार है जिसकी भुजाएं 9 x 3 मिली मीटर है । प्रकाश उत्सर्जक डायोड प्रदर्शतोलन परिणाम उपर्शित करता है । उपकरण 230 
वोल्ट और 50 ह आवृत्ति की प्रत्यावर्ती धारा विद्युत प्रदाय पर कार्य करता है । 
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और केन्द्रीय सरकार उक्त अधिनियम की धारा 36 की उपधारा ( 12 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए यह घोषणा करती है कि माडल के इस 
अनुमोदन प्रमाणपत्र के अन्तर्गत, उसी श्रृंखला के उसी मेक , यथार्थता और कार्यकरण वाला ऐसा तोलन उपकरण भी होगा, जिसका विनिर्माण उसी विनिर्माता 
द्वारा उसी सिद्धांत , डिजाइन और उसी सामग्री से किया जाता है जिससे अनुमोदित माडल का विनिर्माण किया गया है , और जिसके सत्यापन मापमान का 
अन्तराल ( एन ) की अधिकतम संख्या 10,000 से कम या उसके बराबर है ( एन ₹10,000 ) तथा जिसका " ई " मान 1, 2, 5 शृंखला का है । 


[ फा. सं. डब्ल्यू . एम . 21( 32 )/97 ] 
पी. ए. कृष्णमूर्ति, निदेशक , विधिक माप विज्ञान 
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MINISTRY OF FOOD AND CONSUMER AFFAIRS 


(Department of Consumer Affairs ) 


New Delhi, the 10th May , 1999 


S . O . 1682.- — Whereas the Central Government, atier considering the report subinitted to it by the prescribed authority , 
is satisfied that the model described in the said report ( figure given below ) is in conformity with the provisions of the Standards 
of Weights and Measures Act , 1976 (60 of 1976 ) and the Standards of Weights and Measures (Approval of Models ) Rules . 1987 
and the said model is likely to maintain the accuracy over periods of sustained use and to render accurate service under varied 
conditions; 

Now , therefore , in exercise of the powers conferred by sub -section ( 7 ) of Section 36 of the said Act, the Central 
Goverinent hereby publishes the certificate of approvalof themodelof the self - indicating, non - automatic, electrenic weighbridge 
of type " ELP-050 " serics of class III accuracy (Medium accuracy ) and with brand name " DILIGENT" (hereinafter referred to as the 
Model)manufactured by M /s Electro Weigh System , 303 - S - 524 , Aggarwal Complex . Vikas Marg . Shakarpur, Delhi- 110092 , and 
which is assigned theapprovalmark IND3/09/ 98 / 217 ; 


The said model is a Mediuin accuracy (accuracy class Ill) weighing instrument with a maximum capacity of 50000 kg and 
minimum capacity of 200kg. The verification scale interval ( e ) is 10 kg. It has a tare device with a 100 per centsubtractive retained 
tare effect. The load receptor is of rectangular section ofsides 9x3 metre. The light emitting diode display indicates the weighing 
result. The instrument operates on 230 volts and frequency 50 hertz, alternate current power supply . 
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Further, in exercise of the powers conferred by sub - section (12) of section 36 of the said Act, the CentralGovernment 
hereby declares that this certificate of approval of themodel shall also cover theweighing instrument of similsrmake, accuracy 
and performance of sameseries with maximum number of verification scale interval (n ) less than or equal to 10 , 000 ( n S 10000 ) and 
with e value of 1, 2 , 5 seriesmanufactured by the samemanufacturer in accordance with the sameprinciple , design and with the 
samematerials with which , the approved model has been inanufactured . 

[F . No.WM -21 ( 32 ) 97) 
P . A .KRISHNAMOORTHY , Director, LegalMetrology 
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का . आ . 1683 . ~~ केन्द्रीय सरकार का, विहित प्राधिकारी द्वारा उसे प्रस्तुत रिपोर्ट पर विचार करने के पश्चात् यह समाधान हो गया है कि उक्त रिपोर्ट 
में वर्णित माडल ( नीचे दी गई आकृति देखें ) बाट और माप मानक अधिनियम, 1976 ( 1976 का 60 ) और बाट और पाप मानक ( माइलों का अनुमोदन ) 
नियम , 1987 के उपबंधों के अनुरूप है इस बात को संभावना है कि लगातार प्रयोग को अधियों में भी उक्त माइल यथार्थता बनाए रखेगा और विभिन्न 
परिस्थितियों में उपयुक्त सेवा करता रहेगा । 

अत: केन्द्रीय सरकार, उक्त अधिनियम की धारा 36 की उपधारा ( 7 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए वर्ग | यथार्थता ( मध्यम यथार्थला ) वाली 
" ईडब्ल्यू एस 687 " श्रृंखला की, स्वत: सूचक , अस्वचालित, इलेक्ट्रानिक , मेजतल तोलन मशीन के माडल का , जिसके ब्रांड का नाम " एवरी ईडब्ल्यू एस " 
है ( जिसे इसमें इसके पश्चात् माडल कहा गया है । और जिसका विनिर्माण मेसर्म आर्वेस्केल कम्पनी, 27, थाडा गांव रोड, जीसीटी पोस्ट, कोयम्बतूर 
641013 द्वारा किया गया है और जिसे अनुमोदन चिहन आई एन डी /09:9815 समनुदेशित किया है. अनुमोदन प्रमाणपत्र प्रकाशित करती है । 

यह माडल मध्यम यथार्थता ( यथार्थता वर्ग {{ { ) का तोलन उपकरण है, जिसकी अधिकतम क्षमता 15 किलोग्राम और न्यूनतम क्षमता 100 ग्राम है । 
सत्यापन मारमान अन्तराल ( ई ) 5 ग्राम है । इसमें एक आधेयतुलन युक्ति है जिसका शत - प्रतिशत व्यकलनात्मक धारित आद्येयतुलन प्रभाव है । भारग्राही 
आयताकार है जिसको भुजाएं 280x250 मिली मीटर है । प्रकाश उत्सर्जक डायोड प्रदर्श तोलन परिणाम उपदर्शित करता है । उपकरण 230 वोल्ट और 50 
हज आवृत्ति की प्रत्यावर्ती धारा विधुत प्रदाय पर कार्य करता है । 
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और केन्द्रीय सरकार उक्त अधिनियम की धारा 36 की उपधारा ( 12 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए यह घोषणा करती है कि माडल के इस 
अनुमोदन प्रमाणपत्र के अन्तर्गत, उसी श्रृंखला के उसी मेक , यथार्थता और कार्यकरण वाला ऐसा तोलन उपकरण भी होगा, जिसका विनिर्माण उसी विनिर्माता 
द्वारा उसी सिद्धांत, डिजाइन और उसी सामग्री से किया जाता है जिससे अनुमोदित माडल का विनिर्माण किया गया है , और जिसके सत्यापन मापमान का 
अन्तराल ( एन ) की अधिकतम संख्या 10,000 ( एन 210, 000 ) से कम या उसके बराबर है तथा जिसका " ई " मान 1, 2, 5 श्रृंखला का है । 


[ फा. सं. उपल्य. एम. 21 ( 126 )/97 ] 


पी . ए. कृष्णमूर्ति, निदेशक , विधिक माप विज्ञान 
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New Delhi, the 4th June, 1999 


S . O . 1683 . - Whereas the CentralGovernment,after considering the report submitted to it by the prescribed authority , 
is satisfied that the model described in the said report ( figure given below ) is in conformity with the provisions of the Standards 
of Weights and Measures Act, 1976 (60 of 1976 ) and the Standards of Weights andMeasures (ApprovalofModels ) Rules, 1987 
and the said model is likely to maintain the accuracy over periods of sustained use and to render accurate service under varied 
Londitions ; 


Now , therefore, in exercise of the powers conferred by sub - section (7 ) of Section 36 of the said Act, the Central 
Government hereby publishes the certificate ofapprovalof the modelof the self-indicating , non -automatic , electronic Table Top 
weighing machine of type " EWS-687" series of class III accuracy (Medium accuracy ) and with brand name " ARVEY EWS" 
Mereinafter referred to as the Model) manufactured by M /s Arvey Scale Company, 27 , Thadagam Road, G . C . T . Post, Coimbatore 
641013 and which is assigned the approval inark IND /09 / 98 /15 ; 


The said Model is a Medium accuracy (accuracy class III) weighing instrumentwith a maximum capacity of 15 kg and 
minimum capacity of 100 g . The verification scalo interval ( e) is 5 g. It has a tare device with a 100 per cent subtractive retained 
tare effect. The load receptor is of rectangular section of sides 280x250 millimeter. The light emitting diode display indicates the 
weighing result . The instrumentoperates on 230 volts and frequency 50 hertz, alternate current power supply . 
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Further, in exercise of the poweers conferred by sub- section ( 12) of section 36 of the said Act, the CentralGovernment 
hereby declares that this certificate of approvalof theModel shall also cover the weighing instrument of similarmake , accuracy 
and performance ofsame serieswith maximum number of verification scale interval (n ) less than or equal to 10 ,000 (NS10000 ) and 
with e value of 1 , 2 , 5 seriesmanufactured by the samemanufacturer in accordance with the same principle , design and with the 
samematerials with which , the approved Model has been manufactured . 

[F . No. WM - 21 (126 )/97] 
P . A . KRISHNAMOORTHY, Director,LegalMetrology 
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नई दिल्ली, 4 जून ,1999 
का . आ . 1684. - केन्द्रीय सरकार का , विहित प्राधिकारी द्वारा उसे प्रस्तुत रिपोर्ट पर विचार करने के पश्चात् यह समाधान हो गया है कि उक्त रिपोर्ट 
में वर्णित माडल ( आकृति नीचे दी गई ) बाट और माप मानक अधिनियम, 1976 ( 1976 का 60 ) और वाट और माप मानक ( माडलों का अनुमोदन ) नियम , 
1987 के उपबंधों के अनुरूप है और इस बात की संभावना है कि लगातार प्रयोग की अवधियों में भी उक्त माडल यथार्थता बनाए रखेगा और विभिन्न 
परिस्थितियों में उपयुक्त सेवा करता रहेगा ; 

अत: केन्द्रीय सरकार, उक्त अधिनियम की धारा 36 की उपधारा ( 7 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए वर्ग III यथार्थता ( मध्यम यथार्थता ) वाली 
"ईडब्ल्यू एस 786 " श्रृंखला की, स्वत: सूचक, अस्वचालित, इलेक्ट्रानिक, प्लेटफार्म तोलन मशीन के माडल का, जिसके ब्रांड का नाम " एवरी ई डब्ल्यू 
एस है (जिसे इसमें इसके पश्चात् माडल कहा गया है ) और जिसका विनिर्माण मैसर्स आर्वेस्केल कम्पनी, 27 , थाडा गांव रोड, जी सी टी पोस्ट, कोयम्बतूर 
641013 द्वारा किया गया है और जिसे अनुमोदन चिहन आई एन डी/ 09/98/16 समनुदेशित किया है , अनुमोदन प्रमाणपत्र प्रकाशित करती है ; 

यह माडल मध्यम यथार्थता ( यथार्थता वर्ग II ) का तोलन उपकरण है, जिसकी अधिकतम क्षमता 100 किलोग्राम और न्यूनतम क्षमता 400 ग्राम है । 
सत्यापन मापमान अन्तराल ( ई ) 20 ग्राम है । इसमें एक आधेयतुलन युक्ति है जिसका शत - प्रतिशत व्यकलनात्मक धारित आद्येयतुलन प्रभाव है । भारग्राही 
आयताकार है जिसकी भुजाएं 625x400 मिली मीटर है । प्रकाश उत्सर्जक डायोड प्रदर्श तोलन परिणाम उपद्रर्शित करता है । उपकरण 230 वोल्ट और 50 
हर्ट्स आवृत्ति को प्रत्यावर्ती धारा विद्युत प्रदाय पर कार्य करता है । 


s 


playwa . 
INMFAmidar 


और केन्द्रीय सरकार उक्त अधिनियम की धारा 36 की उपधारा ( 12 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए यह घोषणा करती है कि माडल के इस 
अनुमोदन प्रमाणपत्र के अन्तर्गत, उसी श्रृंखला के उसी मेक , यथार्थता और कार्यकरण वाला ऐसा तोलन उपकरण भी होगा, जिसका विनिर्माण उसी विनिर्माता 
द्वारा उसी सिद्धांत,डिजाइन सामग्री से किया जाता है जिससे अनुमोदित माडल का विनिर्माण किया गया है, और जिसके सत्यापन मापमान का अन्तराल ( एन ) 
की अधिकतम संख्या 10, 000 ( एन < 10,000 ) से कम या उसके बराबर है तथा जिसका " ई " मान 1, 2, 5 शृंखला का है । 

[ फा . सं. डब्ल्यू . एम. - 21 ( 126 )/97 ] 
पी . ए. कृष्णमूर्ति ,निदेशक , विधिक माप विज्ञान 
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New Delhi, the 4th June, 1999 
S . O . 1684 . — -Whereas the CentralGovernment, after considering the report subinjtted to it by the prescribed authority , 
is satisfied that the model described in the said report (ſigure given below ) is in conformity with the provisions of the Standards 
of Weights and Measures Act, 1976 (60 of 1976 ) and the Standards of Weights and Measures (Approval ofModels ) Rules , 1987 
and the said model is likely to maintain the accuracy over periods of sustained use and to render accurate service under varied 
conditions: 

Now , therefore , in exercise of the powers conferred by sub - section ( 7 ) of Section 36 of the said Act. the Central 
Governmenthereby publishes the certificate of approvalof the modelof the self- indicating , non -automatic , electronic Platform 
weighing machine of type " EWS- 786 " series of class III accuracy (Medium accuracy ) and with brand name " AVERY EWS " 
(hereinafter referred to as the Model)manufactured by M s Arvey Scale Company , 27, Thadagam Road , G . C . T . Post. Coimbatore 
641013 and which is assigned the approvalmark IND /09 / 98 / 16 ; 

The said Model is a medium accuracy ( accuracy class III ) weighing instrument with amaximum capacity of 100 kg and 
minimum capacity of 400 g . The verification scale interval (e ) is 20 g . It has a tare device with a 100 percentsubtractive retained 
tare effect. The load receptor is of rectangular section ofsides 025 , 400 millimeter . The light emitting diode display indicates the 
weighing result . The instrument operates on 230 volts and frequency 50 hertz , alternate current power supply , 


- 


-- 


- 


* * 


Further, in exercise of the powers conferred by sub - section ( 12 ) of Section 36 of the said Act, the Central Government 
hereby declares that this certificate of approvalof the Model shall also cover the weighing instruinent of similar make , accuracy 
and performance of same serieswith maximum number of verification scale interval (n ) less than or equal to 10 ,000 (NS10000) and 
with e value of 1, 2 , 5 seriesmanufactured by the samemanufacturer in accordance with the same principle, design and with the 
samematerials with which , the approved Modelhas been manufactured . 

[F . No. WM - 21 (126 /97 ) 
P . A .KRISHNAMOORTHY, Director, LegalMetrology 
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श्रम मंत्रालय 

7s forf, 1975, 1999 
1.31 . 1685. - 1afora fata ufuf148 , 1947 ( 1947 1 
14 ) a URT 1739HU , 14 HORS 3114 $7541 
के प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औधोगिक अधिकरण, चण्डीगढ़ 
के पंचाट को प्रकाशित करती है , जो केन्द्रीय सरकार को 19 - 5 - 99 को 
प्राप्त हुआ था । 

[ F . - 12012/6/94 – 311637T ( - 11) ] 

सनातन, डैस्क अधिकारी 
MINISTRY OF LABOUR 


S .O . 1685 . --- In pursuance of Section 17 of the Industrial 
Dispute Act, 1947 ( 14 of 1947), the CentralGovernmenthereby 
publishes the award of the Central Government Industrial 
Tribunal, Chandigarh as shown in thc Annexure in the 
industrial dispute between the einployers in relation to the 
managementof CentralBank of India and their workman , which 
was received by the CentralGoverninent on 19 -5 - 99 

No. L - 12012 /6 /94 -IR (B - II) ] 

SANATAN , Desk Officer 

ANNEXURE 
BEFORE SHRIB .L . JATAV, PRESIDING OFFICER , CENTRAL 
GOVT. INDUSTRIAL TRIBUNAL -CUM - LABOUR COURT, 
CHANDIGARH . 

Case No . I.D . 31 of 1994 . 
Secretary 
Central Bank of India Employees Union , 
811 , Phase II , Urban Estate Focal Point, 
Ludhiana-141010 

.. . . . Petitioner 


“ Whether the action of the management of Central 
Bank of India, Jalandhar inn imposing the penalty of 
stoppage of one increment permanently on Shri 
H . R . Saini, Clerk Assistant Cashier/Godown Keeper 
vide their order dated 10 -12 -85 is justified ? Ifnot, to 

what relief is the said workman entitled to " , 

2. Today the case was fixed forevidence of the workman . 
Despite several notices none appcared on behalf of the 
workman . It appears that workman is not interested to pursue 
with the present reference. In view of the above the present 
reference is returned to the Appropriate Govt. for want of 
prosecution . 

B . L . JATAV , Presiding Officer 
Chandigarh 
16 - 3 - 19/09 

75 farti , 1995 , 1999 
To 3To 1686 . - italifta fe fufc44 , 1947 ( 1947 
का 14 ) की धारा 17 के अनुसरण में , केन्द्रीय सरकार सिंडिकेट बैंक के 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच , अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण , बैंगलोर 
के पंचाट को प्रकाशित करती है , जो केन्द्रीय सरकार को 19 - 5 - 99 को 
प्राप्त हुआ था । 
[ FO TM - 12012 /63 /94 - 315.311 . ( A -11) ] 

सनातन, डैस्क अधिकारी 
New Delhi,the 19th May, 1999 
S. O . 1686. - In pursuance of Section 17 of the Industrial 
Dispute Act , 1947 ( 14 of 1947 ), the CentralGovernmenthereby 
publishes the award of the Central Governinent Industrial 
Tribunal, Bangalore as shown in the Annexure in the industrial 
dispute between the employers in relation to the management 
of Syndicate Bank and their workman ,which was received by 
the Central Governmenton 19 -5 - 99 , 

(No . L -12012/63/ 94 - IR ( B - 11)] 

SANATAN , Desk Officer 

ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL - CUM -LABOUR COURT 

BANGALORE 

Dated 10th May , 1999 
PRESENT: JUSTICE R .RAMAKRISHNA 

PRESIDING OFFICER 

C.R . No. 56/1994 
IPARTY 

IIPARTY 
Shri L . Gopinath 

The Dy. General Manager 
No. 417 /11, 

Syndicate Bank , Z .O . 
9th E Main , 

Gandhinagar , 
Vijaynagar, 

BANGALORE -09. 
BANGALORE-40 . 


Vs. 


Regional Manager, 
Central Bank of India 
470 SayalHouse, LajpatNagar Market 
Model Town Road , Jalandhar . 

.. .... Respondent. 
REPRESENTATIVES : 

For theworkman -- None . 
For the management - Shri S.L . Batta 

AWARD 

(Passed on 16th March 1999 ) 
The CentralGovt. Ministry ofLabour vide Notification 
No . L - 12012 /06 /94 - 1.R . (B .2 ) dated 22nd April, 1994 has referred 
the following dispute to this Tribunal for adjudication : 
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LL 


Gopinath guilty of gross misconduct of misappropriation of 


interest of the Bank " vide clause 19. 5 ( ) of the Bipartite 
Settlement and also guilty of issuing cheques indiscriminately 
without sufficient funds in his account and thereby once again 
" doing acts prejudicial to the interest of the Bank " vide clause 
19 .5 (j) of the Bipartite Settlement as appearing in charge 
sheet." 


AWARD 
1. The CentralGovernment by exercising the powers 
conferred by clause (d ) of sub -section (1 ) and sub -section 2A 
of the Section 10 of the Industrial Disputes Act, 1947 has 
referred this dispute vide Order No. L - 12012 /63 /94 - IR ( B .II ) 
dated 26 - 5 - 94 for adjudication on the following schedule. 

SCHEDULE 
" Whether the action of the management of Syndicate 
Bank Bangalore in dismissing Shri L . Gopinathan , Clerk , 
from service w .e.f. 4 -5- 92 is justified , If not,to whatrelief 
is the said workman entitled to ?" 

2 . The first party joined the bank in the year 1973. He 
has worked at various branches of the Bank . When he was 
suspended from the service vide order dated 17 - 12 - 90 he was 
working at Vijaynagar branch , Bangalore . 

3. Vide charge sheet dated 7 -5-1991 he was charged for 
having received a sum of Rs. 25 ,000 /- from a customer Shri V . 
Venkataramana on 8 - 12 - 90 and failed to credit to his account 
though he has endorsed on the counterfoil of the challan 
" Cash Received " . He was found absent for few days and 
during that time the said Venkataramana found that the amount 
was not credited to his account, therefore he made a complaint 
on 10 -12 - 90 . However the firstparty has credited Rs. 25, 000/ 
in the account of Shri V . Venkataramana on 12 - 12 - 90 . 

4. The other charge levelled against the first party was 
that while operating his SB a/c and OD a /c he has issued 
cheques on 14 occasions for sums aggregating Rs. 15 ,560 / 
withoutmaintaining sufficient balance in his account. During 
the period between 6 -4 . 90 and 10 - 1 - 91 he had issued cheques 
on 121 occasions for sumsaggregating to Rs. 2,36 ,650.50 drawn 
on bis above said OD a/ c without maintaining sufficient/ 
adequate balance in the said account. Therefore he was 
charged for gross misconduct of doing acts prejudicial to the 
interests of the Bank , vide Clause 19 .5 ( ) of the Bipartite 
Settlement. After conducting the domestic enquiry , on the 
result of the report which was against the first party, the 
disciplinary authority proposed the punishment of dismissal 
and after getting the explanation of the first party he was 
dismissed from service . This order was up held by the 
Appellate Authority when the workman filed an appeal against 
the order of the disciplinary authority . Since the first party 
raised several objections on the validity of domestic enquiry 
this tribunal has framed an additional issue on this point. 
After giving opportunity to both parties this court by 
considered order has given a finding in favour of the 
management. Thereafter the parties are directed to address 
their arguments on merits. Both parties have filed written 
arguments. 

5. The enquiry officer reached a conclusion and gave a 
report of the enquiry as per Ex. MI(k ). He has assessed both 
oral and documentary evidence and concluded as follows: 

" On a careful perusal of all the materials placed before 
meand in view of the reasons explained above Ihold Shri L . 


6 . It is to be noted at this juncture, the workman pleaded 
guilty before the enquiry officer, inspite of his plea the 
inanagement examined three witnesses and they have been 
cross examined by the first party . The first party have not 
exainined any witnesses and he gave a statementon his behalf . 
Therefore the enquiry officer not only taken into consideration 
the plea of guilt inade by this party as voluntary and also 
taken into consideration the oral and documentary evidence 
of themanagement witnesses and documents produced . 

7. The first party as it regards to the factum of pleading 
guilty before the enquiry officer, he has retracted his position 
and contended that though he has denied the charge when he 
was kept under suspension and also in the reply to the charge 
sheet he has persuaded by the management to plead guilty 
thereby lenient view will be taken as it relatos to the 
punishment. Themanagement have totally denied the defence 
of the first party as it relates to plea of guilt. 

8. The first submission of the first party is that the 
enquiry officer without examining the complainantwho is the 
main witness to prove the first party has proceeded to hold 
that the first charge is proved on the basis of the evidence of 
the Vigilance Officer, who spoke to the contents of the 
complaint made by Shri V . Venkataramana. 

9. This submission of the first party is heard and 
rejected . Though Shri V . Venkataramana was not examined 
there wasno insistence by the defence to call the said witness 
for the examination . However themanagementmade efforts to 
get that witness by issuing necessary communications. Since 
this witness remained absent the vigilance officer marked the 
complaint filed by Shri V . Venkataramana and the enquiry 
officer has taken this evidence to prove the ComplaintMEX 9 . 
The enquiry officer also relied on the plea of guilt made by 
this workman and therefore there was no impediment to accept 
this fact through the vigilance officer. Therefore this contention 
is rejected . 

10 . The learned advocate for the second party stated 
that the first party who has pleaded guilty for the charges 
levelled against him has come up with a new case made both 
in his claim statement and written arguments . Therefore the 
said contentions shall not deserve any consideration by this 
tribunal. It is submitted that since both the charges are proved 


the first party is not entitled for any relief . 

11. In Narayan Dattatrya vs. State ofMaharashtra, AIR 
1997 SC 2148 it was held that if the Disciplinary enquiry was 
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conducted observing natural justice which proves 
misappropriation ofpublic money the removal from service is 
appropriable punishment. 

12 . In New Shorrock Mills vs. Maheshbhao T. Rao , 
1997 FJR (Vol. 90 ) SC 1, Scope ofjurisdiction of Labour Court 
in ordering reinstatement and payment of backwages in a case 
where the enquiry was conducted legally and properly and 
the order of discharge was not passed by way of victiinisation . 

13 . The court held : 


18 . Though the order is notmarked as Exhibit the same 
is found at page No. 52 of the Enquiry proceedings Ex . M - 1. 
Shri U . M . Kini infact elaborately narrated the facts in his 
order and came to the conclusion that he did not found any 
extraneous circumstances to view the matter leniently . 
Therefore it is clear that the workman was notheard personally 
by Shri U . M . Kini. Therefore it is the contention of the first 
party that the order of the disciplinary authority imposing a 
punishmentof dismissalwithout giving a personal hearing is 
defective and liable to be set aside . 

19. Under Clause 19. 12 (a ) of the first Bi-partite 
Settleinent the words used was that he shall also he given a 
heuring us regards the nuture of the proposed punishment in 
case churge is uslublisher uguinst him ." If any authority 
were to impose punishment,which virtually an economic death 
for a workman ,maximum care should be taken to appreciate 
the letter of law . Unless such procedure adopted the conclusion 
will be that there is no proper application ofmind . 


" On the facts , that this was not a case in which the 
court could come to the conclusion that punishinent 
awarded was disproportionate to the employees 
conduct and his case record , and that it was not proper 
for the Labour Court to interfere with the punishment 
awarded and order reinstatement and payment of part 
of the back wages." 

14 . In Bank of India, Regional Office , Bangalore vs. D . 
Padmanabhudu and another 1994 ( 2 ) Kar . L . J. 425. A learned 
single Judge after agreeing with the findings of the enquiry 
officer that the misappropriation was proved , has interfered 
with the award of the tribunal in granting relief to the workman 
and confirmed the order of dismissalmade by the disciplinary 
authority 

15 . The law is uniform that whenever a bank employee 
found indulging in misappropriating the public money the 
order of dismissal is the appropriate punishment to be imposed 
unless there are any extraneous circumstances to mitigate 
such misconduct. 

16 . The main contention urged in the written arguments 
filed on behalf of the firstparty are : 

1. The Disciplinary Authority withoutgiving proper 

opportunity to the workman proceeded to pass 
an order of dismissal which is against the Clause 
19. 12 (a ) of the first Bi-partite Settlement dated 
9 - 11 -1966 . 


20 . In State Bank of Mysore vs. R . Shamanna 1985 1 
LLJ 297 , the learned Judges of a Division Bench have 
considered this aspectof thematter . Mr. Justice Hakeem as he 
then was, rendered the judgement. His Lordship stated : 

“ The rules require that the delinquent official shall be 
given a hearing as regards the nature of the proposed 
punishment in case charges were established against 
him . The rule requires something more than mere 
opportunity to be afforded to the delinquent official. It 
requires a hearing to be given . The difference between 
mere opportunity and hearing is explicit. There may be 
fusion between the two , but there should not be 
confusion between the two concepts . Opportunity may 
be extended to hearing bulhearing cannotbe condensed 
or limited to mere opportunity to file objection or 
representations. Hearing means ordinarily an 
opportunity of being heard . That means personal 
hearing . When the rules governing the conduct of 
enquiry specifically provide that the hearing shall be 
given to the delinquent employee, he should be given a 
fair hearing and failure to give such a hearing would 
vitiate the order of penalty ." 

21. The next contention of the first party is that the 
Disciplinary Authority failed to consider his clean record of 
service, as it relates to his work inside the bank . Infact when 
MW -2 was cross-examined on this point he says : 

Q . Whether you received any complaintagainstme? 


2. The Disciplinary Authority failed to consider the 

previous record of the workman which is also a 
condition precedent under Clause 19 .12 (c ) of the 

Bio -partite Settlement. 
3. The Disciplinary authority has not considered the 

fact that the finding of the enquiry offcer is 
perverse as itrelates to Charge No. 2 and therefore 
the order of dismissal is not sustainable under 

law . 
17. As it regards to ground No. 1 urged by the first 
party it is undisputed that the personal hearing and 
consideration of the written representation wasmade before a 
disciplinary Authority who after giving personal hearing and 
the written representation , has not passed any order as he 
was transferred from that place. Thereafter Shri U . M . Kini 
took charge as Deputy General Manager and he passed the 
order on 4 - 5 - 1992 . 


A . To mymemory no complaint other than this in writing 

seem to have been received . 


Q . Do you agree that I have been discharging my duties to 

the entire satisfaction ofmy superiors ? 


A . Workwise he is very good . No adverse comments. He 

even used to sit late and do work whenever necessary . 


1626993 
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(Dictated to the stenographer, transcribed by her 
corrected and signed by me on 10th May , 1999 ). 


Under this clause " in awarding punishment by way of 
disciplinary action the authority concerned shall take into 
account the gravity of themisconduct,the previous record , if 
any of the employee and any other aggravating or extenuating 
circumstances that may exists " . 


JUSTICE R . RAMAKRISHNA, Presiding Officer 


7 fait , 1995, 1999 


22 . This provision is not an empty formality . The 
disciplinary authority shall give serious attention on this 
aspect of the matter. There will be cases where a person will 
have a clean record of his conduct inside the bank , in that 
even that fact should be taken into consideration , when an 
isolated misconduct is committed by him . There also if any 
exceptional circumstances for committing such misconduct 
shall also be taken into consideration . We are not telling merely 
that this workman found temporarily misappropriated a sum 
of Rs. 25000 /- for about 5 days it can not be viewed seriously . 
But while considering that fact the managementshall be taken 
into consideration his previous antecedents . This provision 
of considering the previous clean record ismandatory . In Ziakh 
Vs , Firestone Tyre and Rubber Co . Ltd ., ( 1954 ) I LLJ 281 
(Bombay !1. C ), ShantilalFethalal vs. J. V . Mills Ltd . Ahmedabad 
1958 ICR 358 ,MahalaxmiTextile Mills Vs. L . C . AIR 1964,Mad . 
51 (1963 ) CLJ 58 , BorosilGlass Works Ltd . Vs. M . G . Chitalo 
and Richard M . D Souza ( 1974 ) 2 LLJ 84 , B . C . Mills vs. IT 
( 1969) 28 FLR 6 , this aspect of the law was considered and 
where ever failure to take this fact instructions was found the 
order was annuled . 


T. 37 . 1687 . — 3manfiten feug afef7144 , 1947 ( 1947 
of 14 ) AUTT 17 # 371424 # 19 HCR faf52 * * * 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औधोगिक विवाद में औद्योगिक अधिकरण - 1, हैदराबाद के पंचाट 
obftat , 

J 4 HR377 18 - 5 - 99 9797 371 
e 1 

( 7 . 99 – 12012/67/94 - 377$ 31 ( 1 - 11 ) ] 

सनातन, डैस्क अधिकारी 
New Delhi,the 19th May , 1999 
S. O . 1687 .— In pursuance of section 17 of the Industrial 
Dispute act, 1947 ( 14 of 1947), the CentralGovernment hereby 
publishes the award of the Industrial Tribunal-I, Hyderabad 
as shown in the Annexure in the Industrial Dispute between 
the employers in relation to the management of Syndicate 
Bank and their workman , which was received by the Central 
Governmenton 18 -5 - 1999 . 

(No. L - 12012 /67/94- IR (B -II)] 

SANATAN ,Desk Officer 


ANNEXURE 


BEFORE THE INDUSTRIAL TRIBUNAL -IAT 

HYDERABAD 


23. Now coming to the third contention raised by the 
workman it was found that his workman was in habit of issuing 
cheques to the parties on his private account without 
maintaining proper funds, on many occasions, the cheques 
issued by him came to be dishonoured for want of funds. The 
management have not issued any Memos on this aspect of 
the matter except tagging on this misconduct in the charge 
sheet. But the management should appreciate under what 
circumstances such transactions weremade by the first party 
and the nature of such transactions. It is clear no complaint 
were given to the management on this aspect of the matter 
and also no cases filed against the first party for issuing 
cheques without funds is an offence punishable under Indian 
Penal Code . 


Tribunal-I 

Dated : the 16th February, 1999 
INDUSTRIAL DESPUTE NO . 2 of 1998 

Between 
Sint. S . RamadeviWoS . Rashavendra Rao , 
9/ 50 , Gandhi Nagar , Nuzwid -521201 , A .P . - - Petitioner 


And 


24. Having regard to these facts and circumstances the 
order of dismissalmade bythe second party without following 
the mandatory provisions is nullity under law . Therefore I 
make the following Order . 


ORDER 


The second party are not justified in dismissing the 
services of the first party w .e.f. 4 -5 - 1992 . Therefore the second 
party are directed to reinstate the first party to the position he 
held with the benefit of continuity of service. With regard to 
paymentofbackwages, since the first party also contributed 
to some extent he is entitled only 50 % of the backwages, the 
reference is answered accordingly . 


The General Manager(Pers ), 
Syndicate Bank , Ilead Office :Manipal, 
Kamataka-576119. 

- Respondent 
Appcarances : M /s. B .G . Ravinder Reddy and S . Prabhakar 

Reddy, Advocates for the Petitjoner. 
M /s. K . Srinivasa Murthy, G . Sudha and A . V . 
Appa Rao , Advocates for the Respondent. 

AWARD 
The Govemment of India ,Ministry of Labour,New Delhi 
by its order No. L - 12012 /067/94 - IR ( B -II) dated 15 / 16 - 1 - 1998 
referred the following Industrial Dispute under Section 10 (1 ) 
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(d ) of Industrial disputes act, 1947 for adjudication to this 
Tribunal 


“ Whether the action of the management of 
Syndicate Bank in terminating the services of Smt. 
S . Ramadevi is legal and justified ? Ifnot, to what 
relief the workman is entitled ? " 


Both the parties made their appearance through their 
Advocates and filed their respective pleadings . 

2 . The petitioner herself filed a claim statement 
contending as follows : The petitioner was directed by the 


this reference . She further contended that three was no delay 
on her part for referring this dispute and in various judgments 
of High Court/Supreme Court it has been held the delay cannot 
be a ground for denial of justice. She further contended that 
the 1. D . Act protects the probationer but the Bank authorities 
did not follow the same. Her illegal stoppage from her services 
amounting to illegal dismissal and termination of service by 
the Bank cannot be supported on facts or law and the 
proceedings dated 30 - 5 - 1974 as well as 15 - 5 - 1993 of the Bank 
are null , void , nonest and liable to be set aside. She therefore 
prayed for her reinstatement into service with all other 
attendant benefits . 

3. The respondent also filed lengthy counter, resisting 
the claim petition filed by the petitioner. The averments in 
brief in it are that the petitioner who was a probationer in the 
Bank was dispensed from further services in 1974 at the end 
of the extended period of probation . The respondent 
contended that the Supreme Court and High Courts held that 
4 years delay is fatal to reference and the Tribunal cannot 
adjudicated the rederence . The appointment order issued to 
her clearly shows that her services will be terminated without 
assigning any reason at any time during probation giving a 
month s notice or salary in lieu of notice . Initially she was 
appointed for a period of six months on probation with a 
clause that Bank may extend the period of probation to a 
maximum period of nine months. During her probationary period 
the Management was not satisfied with her performance . 
Accordingly she was served with a letter dated 30 - 5 - 1974 
informing that her services were dispensed with from 
11 -6 - 1974 i.e . at the end ofher probationary period as per the 
termsand conditions ofher appointment order. She was paid 
one month s salary in lieu of notice period . Accordingly she 


Training College, Hyderabad and she completed the same 
suceessfully. After that she was appointed as clerk on 
probation vide orders dated 4 - 9 - 1973 in the Vijayawada Main 
Branch of Syndicate Bank and she was served with another 
appointment order in Form - S under the provisions of A . P . 
Shops and Establishinents act, 1966 . Thereafter she was 
transferred to Buckinghampet Branch , Vijayawada on or about 
19 - 1- 1974 her probation was extended by threemonths from 
12 - 3 - 1974 as per the orders dated 4 - 3 -1974 . During her service 
she worked with all sincerety and efficiently . Her performance 
will be reviewed at the end of the probation period i.e . 
11 -6 - 1974 . She was waiting for her confirmation in the services 
of the Bank as Clerk , but she was illegally stopped from 
services by the proceedings dated 30 -5 - 1974 intimating that 
she would be relieved from the services of the Bank on 11 -6 
1974 , without assigning any reasons therefor. The Manager 
of Buckinghampet, Vijayanada- l issued a memo dated 11 -5 
1974 indicating that he had a preconceived and determined 
mind as against the confirmalion of the petitioner . Aggrieved 
by the same she sent number of representations but in vain . 
She sent a legal notice through her Advocate on 15 -4 - 1993 
demanding for her reinstatement and payment of backwages . 
In turn , the Local Manager of the Bank replied that her 
performance was found unsatisfactory during her probation 
period and therefore her services were terminated with effect 
from 11 -6 - 1974 . Thereafter she sent representations and 
reminders protesting against the above observations. Buther 
representations were not considered . She contended that she 
was not given any opportunity before terminating her services. 

She contended further that her appointment is governed 
hy the various provsions of A . P . Shops and Establishments 
act as well as the I.D . act which provides for issue of show 
cause notice charge sheet etc ., But the Bank did not du so . 
Hence the observations made by the Local Manager Joint 
Staff Controller are one sided and arbitrary . The original 
proceedings dated 11 -5 - 1974 of the LocalManager, serving 
the proceedings of the Bank dated 30 - 5 - 1974 is a clear Act of 
colourable exercise of administrative power, amounting to 
punitive proceedings in casting a sligma to the petitioner, 
without due enquiry in the matter which are unsustainable . 
The request of the petitioner for her reinstatement was not 
considered by the Bank . Hence she approached the 
Conciliation Officer but it ended in failure , which resulted in 


11-6 - 1974 , She raised a dispute after 20 years . The bank 
submitted a detailed remarks to the Government of India , 
Mininstry ofLabour s letter dated 12 - 4 - 1994 that the dispute 
is hit by delay and latches. Subsequently the Government 
closed the inatter. Now the Government of India reopened and 
referred this dispute without looking into any legal aspect 
and limitation latches.Hence the reference is itself liable to be 
dismissed on the ground of delay and latches. It can be seen 
from the judgements of various High Courts and Supreme 
Court that the Courts or Tribunals cannot come to the aid of 
those who sleep over their rights and allow the period of 
limitation to expire in this case the respondent Bank has 
dispensed with the services of the petitioner during her 
probationary period in terms of appointment and that too sho 
was paid onemonth s salary in lieu ofnotice . Hence the Bank 
fulfilled the terms and conditions at the timeof ther termination 
as per the appointment order. There is no merit in the dispute 
raised by the petitioner. Right from the beginning the 
perfornance of the petitioner was found to be trlow par and 
she was found not improving in her work , and this was 
immediately brought to the notice of petitioner in writing. But 
she did not improve performance in her work . However thọ 
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Bank extended her probation period up to 3 months for hier 
improvement in her work . But she had not shown any 
improvement in her work and she was not taking any interest 
in her work inspite of heing puton notice. Hence the Bank did 
not take her services for her confirmation . Whenever a 
Chudidate performance is appraised during the probation 
period initiation of disciplinary action or conducting the 
enquiry does not arise . It admitted that she sent a legalnotice 
on 15 - 4- 1993 and the Bank replied to it on 15 -5 - 1993 . But she 
sent the notice after lapse of 19 years and this itself indicates 
how deligent she is even in her personalwork . The contention 
raised by the petitioner that as per the provisions of A . P . 
Shops and Establishment Act and I.D . Act, the management 
should initiate a disciplinary action is not a correct fact. The 
petitioner misconstrued the legal position as well as the 
provisions of the enactment. Therefore the petitioner is not 
entitled to any relief sought for by her . It prayed for dismissing 
the claim petition filed by her . 


attend for training from 29 -6 - 1973 by reporting herself to the 
said college on 28 -6 - 1973 . After successful completion of the 
trajning , the respondent appointed the petitioner as Clerk on 
probation under Ex. W5 appointment order dated 4 - 9 - 1973 at 
Vijayawada Main Branch . She wasalso further informed in the 
said order that she has to do typing work also and to report 
hersell for duty at Vijayawada Main Branch within 7 days. Ex. 
W6 which is same as Ex . M4 terims and conditions of the 
appointment dated 4 - 9 - 1973 is enclosed to Ex W5 for 
information of the petitioner examined as WWI. The petitioner 
was also sent Ex. W7 appointinent order in form S under the 
Shops and Establishments Act under Ex. W6 covering letter 
dated 4 -9 - 1973 


4 . In support of their respective pleading , the petitioner 
herself examined as WWIand inarked Exs, W1 10 35while the 
respondent examined its Officer as Mwlandmarked Exs. Mi 


to 7 . 


3. The point for consideration is whether the action 
taken by the Management in terminating the services of the 
petitioner Smt. S . Ramadevi is legal and justified and if not 
what relief the petitioner is entitled to ? 


6 . Point : - - This reference under section 10 ( 1) (d ) of the 
1... . Act arises out of ternination of service of Smt. S . Rama 
Devi who was emloyed as Clerk on probation in Vijayawada 
main Branch of Syndicate Bank on the termsand conditions 
incorporated in Ex . W5 appointmentorder dated 4 -9 - 1973. The 
petitioner is seeking her reinstatement on the ground that her 
termination from the service would amount to retrenchment 
within the meaning of Section 2 (00 ) ofl.D . Act and the same 
is void ,ab initio due to violation of Section 25 -Fofi.D . Act as 
she worked more than 240 days i.e. from 4 - 9- 1973 to 11-6 - 1974 
which is however disputed by the respondent Management. 


8 . The petitioner reported for duty at the main branch 
Vijayawada pursuant to the said appointment order under 
which she was appointed as Probationary Clerk and placed 
on probation for a period of 6 montiis. While working atMain 
Branch , Vijayawada , she was served with Ex . M Advisory 
Menjo dated 18 - 11 - 197 ) buying to her notice. her deficiencies 
in dischiarging the duties as clerk and advising her to inporve 
hereself in the work. She was served with another Advisory 
Memo Ex. M2 dated 20 - 12 - 1973 wherein the Manager of 
Vijayawada Main Branch intonned her that inspite of repeated 
aldvices, there is no improvement in her work and she has 
committed innumerable mistakes in the work entrusted to her 
and her figure worth is not at all satisfactory and in sufficient 
and wrong addresses are written by her on the postal outward 
covers and the post pertaining to one branch is posted to 
another branch repeatedly and he also advised her to come 
upto their expectation by avoiding such mistakes in future . 
Thereafter she was transferred to Buckinghampet Branch under 
Ex . W8 Memorandum dated 19 - 1 - 1974 , In view of the 
difficiencies pointed out in the above advisory letters , her 
probation was extended by 3 months liom 12 - 3 - 1974 under Ex . 
M3orcler dated 1 - ;- 1974 and she was further informed that if 
she failed to improve in her work during the extended period 
of probation , it may not be possible to confirm her in its 
service. TheManager. Buckinghampct sent Ex . M6 confidential 
letter dated 19- 3- 1974 to theManaging Director, Head Office , 
Manipal informing that the performance of the petitioner is 
not upto their expectation though she was entrusted typing 
work , that she has typed each letter two or three times, as her 
kuowledge of typing is very poor and that he recommended 
for transferring her to some other nearer branches again for 
further training and observation . Ex .M7performance appraisal 
report appears to have been sent to the lead Office on 
22-2- 1974 by the Branch Manager, Buckinghampet Branch . 

9 . Thereafter the petitioner was sent Ex . W9 letter dated 
30 - 5 - 1974 informing her that the management is unable to 
confirm her in the permanentservice of the Bank and as such 
her services will be dispensed with effect from the end of 
probationary period in terms of the appointinent order, and 
enclosing pay slip for a month s salary in lieu of a month s 
notice and that it was further informed her that she will be 


7 . Following are the admitted facts as revealed from the 
oral and documentary evidence placed on record by both the 
parties. Pursuant to the notification issued by the Respondent 
Bank calling applications for the post of Cleihs, the petitioner 
applied for the same. She was called for the written test on 
12 -9 - 1971 as per Ex. WIcall letter dated 28 -8 - 1971 sent by the 
Bank . As she was successful in the written test. She was sent 
Ex.W2 letter dated 4 - 11 - 1971 to appear for Viva Voce Test on 
18 - 11- 1971 at Vijayawada Main Branch of Syndicate Bank . 
She was successful in the Viva Voce Test also . Hence the 
respondent- Bank sent Ex . W3 intimation dated 30 - 12 - 1971 
informing her that her name has been included in the panel 
which will be valid upto 31- 12 - 1972 . Subsequently the 
Respondent- Bank sent Ex . W4 letter dated 12 -6 - 1973 infonning 
the petitioner that she has been selected for training at Staff 
Training College, Gunfoundry Hyderabad and asking her to 
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12. It is also admitted fact that one Miss . Shakunthala 
S .Nayak was appointed as clerk on probation at Panaji Branch 
of the respondent Bank vide appointment Bank vide 
appointinent order dt. 25 - 4 - 1971 and she joined in duty on 
31 -5 - 1971 . Her services were also terminated after expiry of 
extended period of 3 months. She approached the Central 
Government Industrial Tribunal for reinstatment on the ground 
that termination ofher service is illegal fornon -compliance of 
Section 25 F of the I. D . Act. Her dispute was taken on file vide 
reference No. CGII -4 of 1996 and the same was answered in 
her favour vide Ex . W35 award dt. 7 - 7 - 87 by holding that the 
termination of her service is illegal and directing her 
reinstatement with 50 % back wages because of the delay of 
1242 years in raising the dispute . According to the petitioner, 
her case is similar to the case ofMiss Shakunthala, as such 
she is entitled for reinstatement. 


relicved from the services of the Bank at the close of office 
hours on 11-6 - 1974 . Pursuant to the said order she was relieved 
on the said date by the Branch Manager, Buckinghampet 
Branch under Ex.M5 inemorandum ofrelieving order. But the 
date at the top of the order wasmentioned as May 11, 1974 
which appears to have been typed by mistake as spoken to by 
MWI as it is an adınitted fact that the petitioner was relieved 
from the services after closure of the working hours of the 
Bank on 11 -6 - 1974 pursuant to Ex . W9order . 

10 The petitioner thercafter sent Ex. W10 Lawyer s 
notice on 15 -4 -1993 to the Chairman , Syndicate Bank ,Manipal 
requesting to reinstate her into service as her services were 
terminated due to Vindictiveness though her work was 
satisfactory. She was given Ex . WT1 reply dated 15 - 5 - 1993 
denying the allegationsmade in the notice and informing her 
that her performance was found unsatisfactory during the 
period of probation and hence her services were terminated 
and advising her from taking further action . The same was 
received by the petitioner . However she sent another legal 
notice Ex, W12 dated 9- 9 -1993 to the Chairman and Managing 
Director , Syndicate Bank Head Office, Manipal which was 
received by him under Ex . W13 acknowledgement. But no 
reply was sent for the same. The petitioner thereafter 
approached the Asst . Labour Commissioner, Vijayawada 
raising the dispute before him . He could not settle thematter 
and hence Ex . W17 failure report dated 28 - 2- 1994 was sent to 
the Governent of India , Ministry of Labour. Thereafter the 
petitioner sent letters Ex. W14 dated 7 - 7 - 1994 to the 
Government of India , Ministry of labour requesting the 
Government to refer the dispute to this Tribunal. The 
Government however refused to refer the sameon the ground 
of delay . The petitionermade 2 more representations Ex . W15 
dt. 9 -8 -97 and W16 dt. 12 - 9 -97 requesting the Government to 
refer the dispute to this Tribunal. Acting on the above 
representations, theGovernmentof India by its letter Dt. 16 - 1- 98 
referred the dispute raised by the petitioner to this Tribunal. 

11. The petitioner was also said to have sent the 
representations repeatedly to the concerned authorities, 
before sending Ex. W10 lawyer s notice in the year 1993 . Ex. 
W18 to 33 are the copies of the representations on various 
dates as mentioned in the Appendix of evidence. Butaccording 
to the respondent as revealed from the evidence ofMWI, the 
management received only Ex . W30 representation dt. 
24 - 7 - 93 , Ex . W31 dt. 5 -6 - 93 and W33 dt. 14 -8 - 93 . But there is a 
controversy as to whether the petitioner has sent other 
representations marked as Exs . W18 to W29 and W31; Ex. 
W34 is the circular dt. 26 -4 - 74 issued by theManaging Director 
to all the Branch Managers instructing them that whenever a 
probationer is not coming upto the expectations of his 
superiors, either in his conduct or in the discharge of his /her 
duties and functions, he/she must be advised orally or in 
writing pointing out the deficiencies of their performance and 
send a report about their performance in appraisal form to 
head office for consideration of their case for 
confirmation .According to the petitioner this circular is 
violated in her case . 


13.Having setout the admitted facts, I shallnow consider 
the contentions of both parties . It is the case of the petitioner 
examined as WWI that shc has worked as Probationary Clerk 
from 4 -9 - 1973 to 11 -6 - 1974 i.e . for period of Oinonths i.e.more 
than 2440 days to the satisfaction of her superiors but by way 
ofvindictiveness, her serviceshave been terın inated with effect 
from 11-6 - 1974 without assigning any reasons and without 
following the mandatory provisions of section 25 of the I.D . 
Act that is to say by not paying the retrenchment allowance 
though she was given one month s pay in lieu of one inonth s 
notice and as such Ex . W9 order dt. 30 -5 - 1974 terminating her 
servicc amounts to illegal retrenchmentwithin themeaning of 
section 2 (00 ) of the I.D . Act. Hence she is entitled for 
reinstatement. She has further contention that Ex.W34 circular 
was not followed by the Management in respect of 
probationers. Hence for that reasons also she is entitled for 
reinstatement and further one Miss . Shakunthala a 
probationery Clerk whose services have been terminated in 
the similar circultistances , was ordered to be reinstated by the 
Central Government Industrial Tribunal, Bombay Under Ex . 
W35 order in identical circumstances ,as such the management 
is not justified in terminating her service with effect from 
11 -6 - 1974 without assigning any reasons and it is a case of 
vindictiveness. 


14 . The contention of the respondent on the other hand 
is that the performance of the petitioner during the initial period 
of probation was not satisfactory and hence the same was 
extended by 3 more months under Ex. M3 order for improvement 
iu her work . But she did not show any improvement in her 
performance even in thie extended period of probation inspite 
of giving Exs . Mi to M3 advisory memos to rise to the 
expectation of the Management and hence as provided under 
clause 8 of Ex M5 terns and conditions ofappointmentorder , 
her services have been dispensed with as it provides for 
termination of service without assigning any reasons, as such 
it is not a case of retrenchinent but disengagement due to the 
unsatisfactory performance during the probation period as 
covered by Section 2 (bb ) and Section 2 ( 00 ) of the I. D . Act 
and there is no vindictiveness . 
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15 . Thus according to the respondent, the petitioner 
was not confirmed because of Exs.MI to M3 Memos given to 
the petitioner and Exs . M6 and M7 appraisal reports with 
regard to the performance of the petitioner and there is no 
violation of Ex.W34 circular. It is further case of the respondent 
that Ex .M35 order is not relevant to the facts of the case as it 
is the case of termination of service of Clerk after completion 
of the probationary period while the instant case is case of 
termination of service of the petitioner during the period of 
her probation . 


per Section 25 - F of the I.D . Act ,no workmen employed in any 
industry who has been in continuous service for not less than 
one year shall be retrenched until onemonth s notice in writing 
indicating the reasons for retrenchment, has been given or 
the workman hasbeen paid in lieu of such notice, and without 
paying the retrenchment compensation ; Hence it is obvious 
that compliance of Section 25 -F is condition precedent for 
relrenchment of a workman . It is not in dispute in this case, 
the WWIwas not given retrenchment compensation though 
one month s pay in lieu of notice was paid to her as borne out 
by Ex. W9 order. 


16 . It is the further case of the respondent that the 
reference itself is bad because there is abnormal delay on the 
part of the petitioner in raising the dispute that is to say though 
her services were terminated as early as in the year 1974 she 
has raised the dispute in the year 1993 , pursuantto Ex . W10 
lawyer s notice for which Ex, Wil reply was promptly given 
by the management and further the Government itself rcfused 
to refer the dispute carlier on the ground of delay . According 
to it the petitioner has not sent any other representations 
though it has received Exs. W30 , 31 and 33 wepresentations 
besides Ex . W10 and W12 lawyer s notices before seeking 
again for reference to this Tribunal, 


19 .Asper the case law on point,the order of termination 
of service of a workman without complying with the provisions 
of Section 25 -F would render the same ab initio void and in 
such a case the workman is entitled for reinstatement. As the 
case law is well settled it is suffice to refer the case of 
EMPLOYERS IN RELATION TO THE DIGWADIH COLLIERY 
VS . THEIR WORKMEN ( Supreine Court Labour Judgments 
Part No. 8 Page No . 79 ) and also the case of L . ROBERT 
D SOUZA VS . THE EXECUTIVE ENGINEER , SOUTHERN 
RAILWAY & ANOTHER (SupremeCourt Labour Judgements 
Part No. 8 Page No. 97 ) and the case ofNAROTAM CHOPRA 
VS . PRESIDING OFFICER ,LABOUR COURT AND OTHERS 
( 1989 Supp (2 ) Supreme Court Cases 97). There can also be no 
doubt that the service of a workman on probation can be 
terminated if his perfornance is not satisfactory and if it is 
provided in the rules and conditions of employment and if the 
action of the Manageinent is not motivated . 


17 . In view of the above contentions,the following sub 
points arise for consideration : 

1. Whether the termination of service of the 

petitioner amounts to retrenchment within the 
ineaning of Section 2 (00 ) of the I. D . Act if so the 
same is void due to non -compliance of Section 
25F ofID , Act ? 


20 . Hence it has to be seen in view of position of law 
whether termination of the services of the petitioner in this 
case amounts to retrenchement dehors clause (bb ) of Section 
2 ( 00 ) ofI. D . Act as the said clause was admittedly inserted 10 
years after the impugned order Ex. W9 was passed and the 
petitioner was relieved under Ex .M5 order dt. 11 -6 - 1974 . 


2 . Whether the reference is notmaintainable due to 

latches or delay on the part of the petitioner in 

raising the dispute ? 
18 . Coming to the first point, there can be no doubt that 
the petitioner worked for 9 months, as initial period of 
probation is for a period of 6 months and as the same was 
extended by 3 months under Ex . M3 order dated 4 - 3 - 1974 . 
Thus she worked for continuation period of 240 days in a 
calendar year preceding the date of her termination , as such 
shall be deemed to be in continuous service for one year 
within the meaning of Section 25 ( B )2 and ( 11 ) of I. D . Act. 
There can be no doubt that if a person works for 240 days and 
his services were terininated without assigning any reason 
otherwise than as punishment inflicted by way of disciplinary 
action , it would amount to retrenchment if it is not covered by 
clause (a ), ( b ) and (c ) and clause (bb ) inserted by way 
Amendinent by Act No . 49 of 1984 with effect from 
18 - 8 - 1984 undisputedly the petitioner s case is not attracted 
by the said clause (bb ) as her services were terininated with 
effect from 11 - 6 - 1974 ie, more than a decade before that 
amendment as rightly pointed out by the learned counsel as 
such the respondent can not take advantage of clause ( bb ) of 
Section 2 ( cc ) of the I.D . Act. It is also undisputed fact that as 


21. The evidence of petitioner would no doubt show 
that she has been discharging her duties to the best of her 
ability and to the satisfaction of her superior officers both 
during the initial probation period and extended period of 
probation having been appointed under Ex .W5 order on 
probation for 6 months that without assigning any reasons , 
her services were terminated from 11-6 - 1974 having been 
appointed on 4 - 9 - 1973 . Her evidence further showed that she 
was originally posted in the main Branch but at the time of 
termination she was working at Buckinghampet Branch of 
respondent-Bank and that there are no adverse remarks 
against her in any of the branches that no charge sheet 
was served on her and no enquiry was held before 
terminating her service and she was not paid any 
retrenchment compensation though onemonth s pay was 
paid , as such she is entitled for reinstatement as the 
respondent failed to do so inspite of issuing lawyer s 
notices and raising dispute before the Assistant Labour 
Commissioner (Central) Vijayawada . 
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more opportunity to improve herself , her probation was 
extended for 3 months from 12 - 3 - 1974 . It has also been 
mentioned in Ex . M3 that on making a review of her 
performance during the period ofher probation , it has been 
observed that her command of language, vocabulary and 
expression her handwriting , knowledge of routine work 
procedure, her ability to shoulder extra load ofwork if required 
are poor and she is not showing any interest in learning the 
work . Similar observations were made in Ex . MI and M2 
advisory letters served on WWI. 


22 . The evidence of MWI on the other hand would 
show that while WWI was working at main branch , her 
services were found to be not satisfactory and number of 
mistakes are committed by her and the same were pointed out 
to her under Exs. MI & M2 advisory letters asking her to 
show better performance and to raise to their expectation but 
there was no improvement in her performance during initial 
probation period of 6 months and that hence her probation 
was extended for 3 more months under Ex . M3 order and she 
was transferred to Buckinghampet branch so that her work 
can be observed by another Manager. But there was no 
improvement in her performance cven at Buckinghampet 
Branch though she was advised under Ex .M3while extending 
probation period of 3 months to improve herself in her work to 
consider her services for confirmation . His evidence further 
showed that Buckinghampet Branch Manager also in Ex. M6 
letter dt . 19- 3 -74 reported that the knowledge of the petitioner 
even in typing also is poor though she was entrusted with 
typing as advised by the Head Office and he recommended 
for her transfer to some other branch by enclosing Ex . M7 
perforinance appraisal report. Hence thepetitioner could not 
be confirmed and her services were terminated under Ex. 
W9 order with effect from 11 -6 - 1974 and that the month 
mentioned at the top of Ex . M5 relieving order as May 11 , 
1974 is typographicalmistake for the month of June 1974 
he further stated that along with Ex, W5 appointment order 
Ex . M4 terms and conditions of appointment is enclosed 
sent to the petitioner and as per one of the termsof Ex. M4 
the management can refuse to confirm the petitioner s 
service if her work is not satisfactory . His evidence thus 
shows that after observing and following procedure only , 
and for sufficient reasons the respondent expressed its 
inability to confirm the services of the petitioner after 
completion of probation i.e . initial and extended period 
which ended on 11-6 - 1974 . 


24 . Thus it is obvious that the contentions of the 
petitioner that though there are no adverse remarks against 
her and though she discharged her duties without any 
deficiency her service were terminated is far from truth . In 
view of Exs.MIto M3advisory memos served on her during 
the period ofprobation . It is of course true no memo similar to 
Ex. MIto M3 appears to have been served on the petitioner 
during the extended period of probation of 3 months. Ex . M6 
letter dt. 19 - 3 - 74 would however show that the concerned 
Manager sent confidential letter thather performance is poor, 
pursuant to Ex M34 circular, enclosing Ex .M7 performance 
appraisal and merit rating of probationary clerks. A perusalof 
Ex .M7 coupled with the evidence ofMWIwould show that 
there is a system of appraising the performance of the 
probationary clerks that as against 10 parameters for which 
the petitioner was assessed on four counts her performance 
was observed as poor. Thus it would appear that services of 
the petitionerwere terminated basing only on her performance 
during the initial period of probation as well extended period 
ofprobation though memosimilar Exs.Mito M3are not served 
on the petitioner during the extended period of probation but 
only Ex . M6 report was sent by theManager enclosing Ex.M7 
appraisal report. I am of the view that simply because no 
memo was served on the petitioner during the extended period 
of probation , it cannot be said that her performance was good 
in the lightof Ex .M6 and M7. Hencel an unable to agree with 
the contention of the petitioner that the management 
committed breach of Ex,M34 circular in this regard . I am of the 
view that there was no improvement in performance of the 
petitioner though she worked under two branch managers 
and inspite of giving opportunity to improve herself during 
the extended period of probation it cannot be said that 
management acted in a vindictive manner. 


23 . Though the petitioner sought to deny that she was 
given any advisory memos during the period of probation at 
main branch , but when confronted with Exs. M1 and M2 
Memos , she admitted of having been served with them . But 
she choose to say that one week after joining , she was given 
the advisory letter by the Branch Manager to improve herself 
on the ground that her performance is far from satisfactory . 
She further admitted that being new to job , she committed 
somemistakes in writing addresses of customers and on the 
advice of themanager, she struck of the addresses and wrote 
it on another paper and thereafter she was issued Exs.MIand 
M2 advisory letters pointing out her in numerable mistakes. 
During the course of cross- examination she also admitted that 
she was served with Ex . M3 letter dt. 4 - 3 - 74 extending her 
probation for 3 more months i.e. upto June 1974 . A perusal of 
Ex.M3 would show that the petitioner has been informed in 
categorical terms that her case cannot be considered for 
confirmation unless she shows the desired improvement 
during the extended period of probation and to give her one 


25 . Further a perusal of Ex . M4 termsand conditions of 
appointment of probationery clerk which is enclosed to 
Ex . W5 order of appointment and which the petitioner had 
admittedly received as per her own showing , would show that 
as per clause 8 of the said condition, the management is at 
liberty to confirm the services of the probationary clerks and 
terminate the service of the probationer without assigning 
any reason at any time during probation by giving one month s 
notice or salary in lieu of notice . The respondent appears to 
have acted under this clause in issuing Ex . W9 order 
terminating the services of the petitioner after closing hours 
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onemonth s pay in lieu of notice and hence the termination was 
held to be not valid . Thus it is obvious that the facts in the 
said case are totally different from the fact of this case, as 
such it will not come to the rescue of the petitioner herein . 


of office on 11- 6 -1974 on which date the cxtended period of 
probation of 3 months will be over. I am of the view that 
though clause (bb ) of section 2 ( 00 ) of the I. D . Act is not 
available to the respondent as the said provision was inserted 
10 years after Ex . W9 order, the respondent is entitled to 
lenninate the servicesof the petitioner at any time of probation 
by virtue of clause 8 of terms and conditions governing 
appointment ofprobationary clerks marked as Ex .M4. Iam of 
the view it is a case ofnon- renewalof contract of employment 
i.e. discharging after expiry of probation period . I am of the 
view that no chargememo and no domestic enquiry need be 
held as the termination or discharge simplicitor as in the case, 
does not amount to punishment. Therefore I am of the view 
that termination of service of the petitioner in this case cannot 
be treated as retrenchment within themeaning of section 2 (00 ) 
in view of clause 8 of Ex . M4 terms and condition of 
appointment as per which the management is at liberty to 
terminate the services of the petitioner without assigning any 
reasonsby giving one month s notice or pay in lieu of notice. 
I therefore feel that this is a case ofdischarge simplicitor as it 
is actuated by any motive and has no stigma attached to the 
petitioner as no adverse reasons arementioned in Ex .W9 order 
of termination except saying that themanagement is unable to 
confirm her service . 


26 . Hence having regard to the facts and circumstances 
of the case, I feel that the respondentmanagement is definitely 
entitled to refuse to confirm the services of the petitioner as 
she could not improve her performance though she has been 
given opportunity to raise to the expectations of the 
management during the extended period of probation for 3 
months and transferred to another branch so that her 
performance could be watched and reported by another 
Manager. But inspite of giving such opportunity she could 
not improve herself. The fact that her period of probation 
was extended for 3 more months from the initial period of 6 
months. Would itself go to show apart from Exs. M1 to M3 
advisory letters, that her performance was not upto themark , 
and in fact it is unsatisfactory . 


28 . I am of the view that the action of the respondent in the 
instant case is in accordance with the case law on the point. 
As suficient evidence is placed by the respondent on record 
as to what under circumstances the services of the petitioner 
could not be confinncu . The facts of the case ofUNIT TRUST 
OF INDIA & ORS . vs. T .BIJAYA KUMAR & ANR [ 1993 (I) 
LLJ page 240 ] that the services of the petitioner were 
terminated at the end of extended period of probation of six 
months as his performance is not satisfactory . It has also 
been held in the above ruling that the termination of service in 
such case the end of probation period would only amount to 
discharge simplicitor, as such no opportunity of being heard 
need be given to the probationer before terminating of his /her 
service . It is further held in that case that there is no material 
on record to conclude that the impugned order smacks of bias 
or prejudice or is in any way malafide . In the case of M . 
VENUGOPAL vs. IHE DIVISIONAL MANAGER , LIFE 
INSURANCE CORPORATION OF INDIA , 
MACHILIPATNAM , A .P . (AIR 1994 SC 1353 ) also it has been 
held thatthe termination of service of the petitioner is justified 
if he failed to achieve necessary target stipulated in contract 
of employment. It is of course true that the said cases were 
rendered after clause 2 (bb ) was inserted in the I. D . Act and 
the termination was affected thereafteras rightly pointed out 
by the petitioner. But it has been observed in the later ruling 
that even in the absence of sub -clause ( bb ) of I. D . Act even 
under generallaw the service of a probationer can be terminated 
after making over all assessment of his performance during 
the period of probation and no notice is required to be given 
before terminating his service. In the said decision , reference 
was made to earlier decision of Supreme Court in the case of 
THE GOVERNING COUNCIL OF KIDWAIMEMORIAL 
INSTITUTE OF TECHNOLOGY BANGALORE vs. DR . 
PANDURANG GODWALKAR (AIR 1993 SC page 392 ) 
wherein it has been observed that if the performance of the 
employee concerned during the period of probation is not 
found to be satisfactory on overall assessment, then it is open 
to the competentauthority to terminate his service. To similar 
effect are the decisions in the case ofBUSCHING SCHMITZ 
(P ) LTD . vs. SHIV DUTT SHARMA & ANR . ( 1997 LLR 355 ) 
and in the case of M /S . OSWAL PRESSURE DIECASTING 
INDUSTRY , FARIDABAD vs. PRESIDING OFFICER AND 
ANOTHER (1998 ( 78 ) FLR page 1009 ). Ithas been held in the 
later decision that once it was found that the assessment 
made by the employer was supported by somematerial and 
was not mala fide it was not proper for the High Court to 
interfere and substitute its satisfaction with the satisfaction 
of the employer and that employer can terminate the services 
of a probationer at the end of the probation with the 
remark *not found fit to confirm and evidence of his 


27. I am of the view that Ex . W35 award of the Central 
Government Industrial Tribunal hasno bearing to the facts of 
this case . It is a case of termination of service of a worker 
after completion of probation period. The facts of the said 
case would show that though probation of the worker expired 
on 28 -2 - 1972 , she was served with termination order on 
29 -2- 1972 by giving onemonth s notice pay as against three 
months pay expected to be given in case of confirmed 
employee . The records placed before that Tribunal showed 
that the workman in that case has ceased to be a probationer 
at the end of 28 - 2 - 1972 and deemed to 
have been confirmed where her services were terminated at 
the end of working hours of 29- 2 - 1972 . Three 
months notice or payment of three months pay in lieu of 
notice, is mandatory in such case. But the management gavc 


[ 4711 - US 3 (ii) ] 


RGHI T54 : F 19, 1999 , 


29 , 1921 


3727 


= * 


unsatisfactory work also adduced , the High Court cannot sit 
in appeal over assessmentmade employer on performance of 
employee . The Apex Court thus upheld the order of 
termination . It is of course true that the above decisions are 
also in respect of termination of service of probationers 
after clause (bb ) was inserted . I am however of the view that 
the principles of law laid down in the above authorities squarely 
applies to the facts of this case as the service of the petitioner 
was terminated as per clause 8 of this and condition of 
appointing probationery clerk enclosed to Ex. W5 appointment 
order issued to WWI and as sufficient evidence is placed on 
record in the shape of Exs.MI to M3 besides Exs,M6 and M7 
as to why her service could not be confirmed . Admittedly the 
petitioner was served with Exs ,MI to M3 ineinos during the 
initial period of 6 months probation pointing out the 
deficiencies in her work and advising her tv inprove herself 
during the extended period of probation . But it appears that 
there is no improvement in her work though she was transferred 
to some other branch as the said Manager also sent. Ex . M6 
confidential report as required under Ex. W34 circular, about 
the poor perforniance of the petitioner even during the 
extended period of probation . I am also of the vicw that there 
is nothing in the evidence of the petitioner to show that the 
management has acted in a biased manner except alleging 
vindictiveness in the claiin petition . The petitioner did not 
say as to why the management is vindictive towards her. In 
the absence of such evidence I find no reason for the Manager 
to act in inalafide manner or vindicrive manner against the 
petitioner in not confirming her service after extended period 
of probation . 


limitation is prescribed in the 1. 1) . Act for the relerence to be 
made by the Government to the Industrial Tribunal and as 
such the reference is maintainable . It is submitted that as per 
Section 12 of 1 D . Act a dispute can be referred at any time if 
any industrial dispute exists or apprends and as per section 
10 of 1. D . Act also the appropriate ( idvernment can make 
reference for adjudication if it is at opinion that any dispute is 
apprehended or existed at any time hy onder in writing . It is 
thus subinitted that as no periodof trtion is prescribed , 
there is no bar for maintaininy s ktelenec . It is further 
submitted by the petitioncs that there is no delay at all or 
latches on the part of the perillon ". I raising the dispute as 
She has been sending representations under fxs W 810 W33 
before issuing Ex.WTO law , or spot It is submitted further 
that even it is assumed that the greitioner has not raised any 
dispute for about 20 years that 1510 say will she issued Ex. W10 
notice, itcannotbe a ground wieluse the relieſ of reinstatement 
but the Tribunal could mould the relief in propermanner i.e. 
by refusing tı ) award back wages or by awarding 50 % of the 
wages , or by observing that the workinan is not entitled to 
continuity of service because of latches on his part in raising 
the dispute !lc thus contended that the objection of the 
respondent for inaintamence of the relerence and granting 
the relief to the petitioner is enable In support of the 

bove contenu on the learned counsel terthe petitioner placed 
reliance on the following decisions - 


1. 1986 ( I) LLJ page 405 --- 


TIJE, MANAGEMENT OF 
NFETYL } {ND}} (STRY vs. THE 
IRLS ). NU OFFICER . 
LABOT 

COURT, 
COM ARE 


2 . 1988 (1)ALT page 90 -- 


29. Hence on the appraisal of the material placed on 
record I conclude that the termination of the service of the 
petitioner would not amount to retrenchment within the 
meaning section 2( 00 ) of the I.D . Act and hence the question 
of non -compliance of Section 25 - F of the ID . Act does not 
arise and no retrenchment allowance need be paid to her and 
as such Ex .W9 order cannot be said to have been passed 
arbitrarily and in an illegalmanner. I hold Ex . W9 order is not 
valid this point is hence answered against the petitioner . 


HINDUSTAN ZINC LTD ., vs . 
REVENUE DIVISIONAL 
OFFICER 
VISAKHAPATNAM & 
OTHERS , 


3. 1989 (1) ALï page607 - INDIAN AIRLINES vs. PHILIPS 


4 . 1994 ( II ) ALI page 575 --- M . M . BAIG vs A . P . STATE 

ROAD TRANSPORT 
CORPORATION REP .BY ITS 
MANAGING DIRECTOR 
AND ANOTHER . 


30 . This will take us to the next question whether the 
reference is notmaintainable due to abnormaldelay in raising 
the dispute, It is the contention of the respondent that though 
the services of the petitioner were terminated as early as on 
11 -6 - 1974 , she has not raised the dispute for 20 years i.e. till 
Ex , WIo notice dt. 15 - 4 - 1993 was issued for which Ex . WIT 
reply was given promptly and that the Government also 
originally refused to refer the dispute because of the abnormal 
delay but for the reasons best known to it, it has however 
referred the dispute later. The respondent thus submitted 
that the claim of the petitioner for reinstatement has become 
stale and as such she is not entitled to the relief of reinstatement 
and other attendant benefits . 


In all the above decisions, it has been held that the delay is 
not sufficient to deny the relief if the order of the termination 
is held to be illegal for not following provisions of Section 25 
Fof the 1.D . Act. The delay in the above cases is ranging from 
4 to 18 years . 


not sufficient toda 


32 . The learned counsel for the respondent however 
relied on the decision ofDEHRIROHTAS LIGHTRAILWAY 
CO . vs. DISTRICT BOARD , BHOJPUR (1992 -( II) SSC 598 ). In 
support of its contention that claim became stale . Hence 
petitioner is not entitled 10 any reliet. 


31 . The learned council for the petitioner however 
repelled the above contention by submitting thatno period of 
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after receipt of the order of termination , she has been giving 
the representation to the authorities for reinstatement into 
services before issuing the lawyer s notice in the year 1993 
and thus no lapses on her part . She marked Exs. W18 to W33 
representations which are of the year 1974 to 1993 . There is no 
dispute that she has issued Ex . W10 lawyer s notice dt. 15 - 4 
1993 followed by Ex. W12 notice dt. 9- 9 -93 in continuation of 
Ex , WII reply given by the respondent. M . W .J stated that 
they have received Ex , W30 , 31 and 33 besides Exs.W10 and 
W12 notices and dispute raised by the petitioner for the first 
time in theyear 1993. 


35. Ofcourse it is true that as per the provisions of the 
I.D . Act and decided authorities no period of limitation is fixed 
for raising the dispute. The facts of the case relief on by the 
learned counsel for the Petitioner would however show that 
there is delay in making reference by the Government butnot 
on the part of the petitioner in raising the dispute . But the 
facts of the present case would show that the lapse or latches 
are on the part of the petitioner herself . The decisions relied 
by the learned counsel for the petitioner are of the various 
High Courts includingMadras High Court while the decision 
relied on by the respondent is that of Apex Court . It is 
catergorically held in the decision relied on by the respondent 
that the claim of the petitioner for reinstatement after long 
lapse cannot be sustained . As it is well settled that the courts 
will not enquire into the belated stale claim as such enquiry 
may lead to unhealthy practice resulting in improper exercise 
of discretion . The rule which says that the court may not 
enquire the belated and stale claim is not a rule of law , but a 
rule of practice based on sound and proper exercise of 
discretion . Each case must depend upon its own facts . It will 
all depend on what the breach of the fundamental rights and 
the remedy claimed are and how delay arose . The principle on 
which the relief to the party on the grounds of latches or delay is 
denied is , thatthe rights which have accrued to others by reason 
of the delay in filing the petition should not be allowed to be 
disturbed unless there is a reasonable explanation for the delay. 


34 . It is however contended by the learned counsel for 
the petitioner that as there is no specific denial in Ex . WIT 
reply about non - receipt of various representationsmentioned 
in Ex . WIO , it has to be deemed that the respondent has 
admitted the receipt of the said representations. I find no 
merit in the contention ; simply because the general denial 
was made in the reply but no specific denial was made for 
each representation said to have been sent by the petitioner 
and referred in the notice. It cannot be said that there was no 
denial or that the respondent admitted the said averment. No 
proof is placed on record by the petitioner to show that she 
has in fact sent Exs. W1 to W29 and W32 representation on 
various dates as she has not filed any postal receipts for 
sending the same through registered post or 
acknowledgements in token of having received the same by 
the respondent. In the absence of such evidence, it is difficult 
to believe that the petitioner sent Exs, W18 to W29 and W32 
representation on different dates . Simply because the paper 
used for the above representations appears to be old it cannot 
be said that the petitioner has made representation on the 
datesmentioned there in . If these documents are taken out of 
consideration , then we are left with only Ex .W10 notice which 
was issued in the year 1993. Thus it is obvious that for the 
first time in the year 1993 after lapse of 19 years she raised the 
dispute with regard to her termination . This view of mine finds 
support and strengthened by the statement given by the 
petitioner in her cross examination that in view of recent 
decision of Supreme Court that there is no period of limitation 
for raising Industrial dispute she raised the dispute for the 1st 
timebefore the Asst. Labour Commissioner only in the year 
1993 after lapse of 20 years and that earlier the Governmentof 
India refused to refer the dispute on the ground of delay she 
made categorical admission to the above effect it would 
disprove Ex . W18 to 29 & 32. At the fagend of the further 
cross examination she admitted in clear terms basing on the 
decision of Supreme Court only she raised this dispute after 
long lapse of time. Coming to know of the fact that the delay 
can not be ground for refusing the relief of reinstatement. 
Thus it is obvious from her own admission that for the first 
timeshe has raised the dispute after lapse of 20 years under 
fix . Wil notice and so called representationswhich aremarked 
Exs . W18 to W29 and W32 are bought into existence to show 
that there was no delay on her part in raising the dispute . 


36 . Thus as per the above decision the claim will become 
stale, if there is long delay on the part of the person seeking 
relief, unless the delay is properly explained . In the instant 
case there is no explanation by the petitioner for such a long 
delay in seeking for her reinstatement. Of course she sought 
to show through Exs. W18 to W33 , there is no delay on her 
part in raising the dispute, as she has sent the representations 
to the authorities from timeto time. But the same are held to be 
not believable . 


37. In view of the decision relied by the leamed counsel, 
I hold that the claim of the petitioner for reinstatementbecame 


took place after termination of her from service as could be 
seen from the evidence placed on record . Hence I hold that 
though the reference is not bad due to delay as no period of 
limitation is prescribed the claim has become stale and the 
petitioner is not entitled for reinstatement for this reason also 
besides the fact it is not case of illegal retrenchment the point 
is answered accordingly . 


38 . Hence I conclude on consideration of various 
contentions of the parties and the material placed on record 
that there are no grounds to hold that the action of the 
management in terminating the services of the petitioner, St. 
S . Ramadevi, in question with effect from 11 -6 - 1974 is not 
justified . The point is answered accordingly . 


39 . In the result, an award is passed holding that the 
petitioner is not entitled to relief of reinstatement as the action 
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of the respondent in terminating the services of the petitioner 
is legal, justified and for sufficient reason and notmotivated 
or biased and as no stigma is attached in terminating her 
services . 


Dictated to the steno -typist , transcribed by hii , 
corrected by me and given under my hand and the seal of this 
Tribunal, on this the 16th day of February, 1999 . 

C . V .RAGHAVAIAH , Industrial Tribunal-1 


Appendix of evidence 
Witness examined for petitioner Witness examined for the 

respondent 
WWI: S . RamaDevi 

MWI: P . Panakala Rao 


Docoments marked for the petitioner 


EX . WI: Call letter dt. 28 -8 - 71 issued to WWIfor writtern 

test . 


EX ,W2 : Call letter dt, 4 - 11- 71 issued to WWIfor viva voce 

test. 


EX ,W3 : Letter dt. 30 - 12 - 1971 issued to WWI regarding 

her selection and to undergo training . 
EX .W4: Appointment order dt. 12 -6 - 1973 appointing WW } 

for under going training at Staff Training College, 

Gunfoundry ,Hyderabad . 
EX . W 5 : Appointment order dt. 4 - 9 - 1973 issued to WWI 

appointing as Probationary Clerk after completion 

ofher training 
EX .W6 : Letter dt. 4 - 9 - 1973 issued to WWI enclosing letter 

of appointment in Form S under the provisions 

of shops and Establishments . 
EX ,W7: Form S Letter of appointment enclosed to Ex . 

W6 . 
EX .W8: Transfer order dt. 11- 1 -74 issued to WW1 to report 

at Vijayawada Buckinghampet Branch . 
EXW9: Order dt. 30 -5- 74 relieving WWIfrom the services 

of the Bank at the close of office hours on 

11-6 - 1974 . 
EX . W 10 : Lawyer s notice dt. 15 -4 - 1973 issued by WWI. 
EX .WU : Reply dt . 15-5 -1993 given by the Bank to Ex. W10 

notice . 
EX . W 12 ; Lawyer s notice dt. 9 -9 - 1973 issued by WWI. 
EX . W 13 : Pustal acknowledgement to Ex. W12 . 
EX . W 14 : Letter dt. 7 -7 -94 addressed by the petitioner to 

Govt. of India . 


EXW16 : Letter dt, 12 - 9 - 97 addressed by the petitioner to 

Govt. of India . 
EX ,W17 : Failure report dt. 28 - 2 - 94 submitted by Asst. 

Labour Commissioner, Vijayawada . 
EX . W 18 ; Representation dt. 11 -6 -74 given by WW1to the 

Head Office of Bank at Manipal. 
EX . W 19 : Representation dt. 11- 11 - 74 submitted by WWI 

to Regl. Development Manager, Syndicate Bank , 

Hyderabad . 
. EX . W 20 : Representation dt. 4 - 12 - 74 addressed to Regl, 

DevelopmentManager, Hyderabad. 
EX . W21 : Representation dt. 16 -4 - 75 addressed to Regl. 

DevelopmentManager , Hyderabad . 
EX. W 22 : Representation dt. 1- 5 -76 addressed to the Head 

Office ,Manipal. 
EX . W 23 : Representation dt. 2 - 2 -77 addressed to the Head 

Office,Manipal. 
EX , W24 : Representation dt. 3 - 3 - 78 addressed to the Head 

Office,Manipal. 
EX . W 25 : Representation dt. 4 - 4 -79 addressed to the Head 

Office,Manipal. 
EX .W26 ; Representation dt. 5 - 5 - 87 addressed to the lead 

Officer,Manipal. 
EX . W 27 : Representation dt. 6 - 1 -89 addressed to the Head 

Officer, Manipal. 
EX . W 28 : Representation dt. 7 -2 - 90 addressed to the Head 

Officer, Manipal . 
W29 : Representation dt. 2 -3 -91 addressed to the Head 

Officer, Manipal. 
EX , W 30 : Representation dt. 24 - 7 - 93 addressed to the Head 

Officer, Manipal. 
EX .W31 : Representation dt. 5 - 6 - 93 addressed to the Head 

Office,Manipal. 
EX . W 32 : Representation dt. 5- 7 - 93 addressed to the Head 

Office ,Manipal . 
EX. W 33 : Representation dt. 14 -8 - 93 addressed to theHead 

Office,Manipal. 
EX . W 34 Circular dt. 26 -4 -74 issued by the Managing 

Director of Syndicate Bank . 
EX , W 35 : Award dt. 7 - 7- 87 in reference No. CGIT -4 of 1986 

on the file of Central Government Industrial 

Tribunal No. 1, Bombay . 
Documents marked for the Respondent 


EX .MI: 


EX . W 15 : Letter dt. 9 - 8 - 97 addressed by the petitioner to 

Govt. of India . 


Advisory letter dt. 18 -9 - 73 issued by Branch 
Manager of Vijayawada Main Hranch , issued to 
WWIto improve her performance . 
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EX .M2: 


AWARD 


Advisory lelter Jt. 20 - 12 - 1973 issued by Branch 
Mannger of Vijayawada Maju Branche issued to 
WWID : 17 :1prove her performance . 


EX ,M3 


Letter .tt . - . 1974 extending probation of WWI. 


1. The Central Governinent by exercising the powers 
conterred by clause ( d ) of sub - section ( 1 ) and sub -section 2A 
of the section 10 of the Industrial Disputes Act, 1947 has 
referred this dispute vide Order No . L - 12012 / 117 / 95 -IR 
IB -1 ) Jated 30 - 1- 1996 on the following schedule : 


EX . M4 : 


161718 undi conditions of appointment of WWI 
di 4 - 9 - 7 .1 . 


SCHEDULE 


EX . MS : 


Relieving under dt. 11 -5 -74 issued to WWI 


EX. M6 : 


Confidential letter dt. 19 - 3- 74 sent by the Manager 
to the Head Office at Manipal. 


" Wlietlier the action of themanagement of Vijaya 
Bank , Bangalore in imposing the following 
penalities on Shri. G . M . R . Prabhu , Clerk is legal 
and justified ? If not,what relief is the said workman 
entitled to ? : 


( i)Censure ; 


EX M17 : Performance appraisal and merit rating of 

probationery statement pertaining to WW1. 

7 Fe , 197 , 1999 
47. 371. 1688 . - 3ftenfira farára afuf147 , 1947 ( 1947 
27 14 ) LITT 17 359 H HOR FOURT 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण, बैंगलोर 
के पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 19 - 5- 99 को 
प्राप्त हुआ था । 


( ii) Stoppage of one inciementtemporarily for six 
months ; and 


( iii)Recovery of 1/3rd share of Rs. 20 ,000 /- with 
interest." 


( T - 12012/117 /95 - 3475 37 ( 07 - 101 

सनातन, डैस्क अधिकारी 
New Delhi,the 19th May, 1999 
S . O . 1688 .- Inpursuance of Section 17 of the Industrial 
Dispute Act , 1947 ( 14 of 1947 ), the CentralGoverninent hereby 
publishes the award of the Central Government Industrial 
Tribunal, Bangalore as shown in the Annexure in the Industrial 
Dispute between the employers in relation to themanagement 
of Vijaya Bank and their workman , which was received by the 
CentralGovernment on 19 - 5 - 1999 , 

[No. L - 12012/117 /95 -IR (B - 11)] 

SANATAN , Desk Officer 
ANNEXURE 


2. The first party was working as a Clerk at the relevant 
pointof time in the second party at kolar Branch . The charge 
sheet Ex - M - 1 dated 31 - 3 - 1992 , was issued to him which 
contains the allegations of failure to ohserve care precaution 
in allowing somemiscreants to encash cheque No . 933752 
Jated 7 -6 - 1991 for Rs. 20 ,000 /- in SB A / C No. 6466 for one Shri 
Appaiah . The second charge was the issue of cheques in 
favour of third party for various sums though there was no 
fund in his account to honour those cheques. Since the bank 
has incurred the loss of Rs. 20 ,000 / - of the moncy belonging 
to their customer, the management having dis -satisfied with 
the explanations of the first party , the domestic enquiry was 
conducted by appointing the enquiry officer . The Enquiry 
Officer placing reliance on documents made available in the 
enquiry and also by appreciating the oral evidence of the 
witness has come to the conclusion that the first party is 
guilty ofboth charges, which are the misconduct under clause 
19 .5 (J) ofChapter XIX of Bipartite Settlement. The disciplinary 
authority accepted the report, After giving an opportunity to 
the first party , ordered for stoppage of one increment 
permanently for the first charge and stoppage of one increment 
temporarily for a period of one year on charge No. 2 . 


BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL -CUM -LABOUR COURT,BANGALORE 


Dated : 11th May, 1999 . 


Present : JUSTICE R . RAMAKRISHNA 

PRESIDING OFFICER 


3 . When this workman filed an appeal the appellate 
authority has accepted the appeal and made somemodification 
as it regards to the punishment. For charge No, I the 
punishment of Censure were awarded and for charge No. 2 
stoppage of one increment temporarily for a period of 6 months 
was awarded 


C . R .NO : 137/97 


IPARTY 


II PARTY 


General Secretary 
Vijaya Bank Workers Org (Regd ) 
37 / 1, Car Street, Ulsoor, 
Bangalore - 560008 


The Chairman and 
Managing Director 

Vijaya Bank H , O . 
M . G . Road, Bangalore -) 


4 . When this being the position we are not able to 
understand how the schedule contains one more punishment 
i.e . recovery of 1/ 3rd share of Rs. 20 ,000 /- with interest, 

5. Since the punishment is on the basis of the report of 
domestic enquiry , a preliminary issue was framed to prove the 


- - 


- 
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validity of domestic enquiry. The second party have examined Dispute between the employers in relation to themanagement 
enquiry officer as MW - 1. In his evidence he has stated in of Allahabad Bank and their workman , which was received by 
detail themode of enquiry he has adopted and how the first the Central Government on 19 - 5 - 99 . 
party has duly represented by the defence representative and 
participated with all seriousness and vigour. This witness was 

INo. L - 12012 /133/96 -IR ( B -11) ] 
not cross -examined by the tirst party as the first party and his 

SANATAN , Desk Officer 
representative General Secretary were absent ever since this 
dispute was revived i.e . from 4 - 12 - 1998. The first party though 
received the notice of this tribunal has failed to make his 

ANNEXURE 
appearnace to conclude this dispute. 

CENTRAL GOVERNMENTINDUSTRIAL TRIBUNAL AT 
6 . Smt. Sarvamangala, the learned Advocate for the 

CALCUTTA 
second party has submitted that the workman has failed to 
exercise due deligence in passing the cheque in question which 

Reference No. 19 of 1997 
was admittedly removed from the cheque leafmaintained in Parties: Employers in relation to the Management of 
the bank and first party has not insisted for production of the 

Allahabad Bank 
pass book when the chequc was presented by miscreants 
with some defects . The first party being an employee of the 

AND 
bank is not exercised due diligence while issuing the cheques 

Their Workmen , 
in favour of the third parties and allow those cheques to dis 
honour for want of funds. 

Present : 
7 . Having regards to these facts and circumstances, 

Mr. Justice A . K . Chakrabvarty 
and the first party is not evincing any interest in defending 

. ... ... .. Presiding Officer . 
his case , the following order is inevitable : 

Appearance : 
ORDER 

On behalf of Mr. B .P .Ghosh , Law relainer 
The second party are justified in awarding the Management 
punishment stated in the schedule for the proved misconduct 
committed by the first party .Reference answered accordingly. 

On behalf of Mr. M . Chakraborty , Joint Secy . 

Workmen 
(Dictated to the stenographer, transcribed by her, 

State : West Bengal Industry : Bank 
corrected and signed by me on 11 -5 - 1999.) 

AWARD 
JUSTICE R .RAMAKRISHNA , Presiding Officer 

By order No . L - 12012 / 133 / 96 /IR ( B -II) dated 20th May , 
1997 the CentralGovernment in exercise of its powers under 
section 10 ( 1 ) ( d ) and (2A ) of the industrial Disputes Act, 1947 

referred the following dispute to this Tribunal for adjudication : 
7 FA, 19 1999 

"Whether there can be an inequality or different 
art. 317. 1689. - Hulfito farang gufufT4H , 1947 ( 1947 

treatment amongst the employees of the same 
$714 ) 5 URT 17 LALU , * * 74 IIETATE # to 

organisation ? If not, how far the reversion of Shri 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच , अनुबंध में 

Jaydeb Majhidone by themanagement of Allababad 

Bank , Regional Office , Hooghly is justified and what 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औधोगिक अधिकरण, चण्डीगढ़ 

relief the concerned workman is entitled to ?" 
HTT gonifta ott , 14 H T 27 19 - 5 - 99 9797 

2 . Union s case, in short , is that concemed workman 
TOT 911 

Jaydeb Majhijoined erstwhile United Industrial Bank Ltd . as 
[ T. (9 - 12012 /133/96 - 341537 ( - 11 ) ] 

P . C . F . 19 - 8 -85 .UIBL merged with Allabadad Bank on 31 - 10 - 89. 

Sri Jaydeb Majhi passed Madhyamnik Examination in the year 
सनातन, डैस्क अधिकारी 1977 and Higher Secondary Examination in the year 1979 , Sri 

Majhi disclosed his qualification to the management of 
New Delhi,the 19th May, 1999 

Allahabad bank as per memorandum of settlement dated 
S . O . 1689, - In pursuance of Section 17 of the Industrial 

13 -3 - 1993 for the first time on 19 - 5 - 93 and that was accepted 
Dispute Act, 1947 ( 14 of 1947 ), the CentralGovernmenthereby 

by the management, though promotion was restricted for 
publishes the award of the Central Government Industrial 

period 3 years from the date of imposition of punishment for 
Tribunal , Calcutta as shown in the Annexure in the industrial 

suppression of qualification at the timeof joining the service, 


3732 


THEGAZETTE OF INDIA : JUNE 19 , 1999 /JYAISTHA 29 , 1921 


[PART IISec . 3 ( ii) ] 


another subsequent memorandum of settlement dated 
23 -6 -95 lessened the period of disqualification for promotion 
from 3 years to 1 year.On 19 -4 - 95 union came to know that the 
concerned workman was going to be reverted to substaff cadre 
from clerical cadre . Union raised an Industrial dispute but the 
matter being not resolved at the conciliation , itwas referred to 
the Tribunal by the CentralGovt. for adjudication by way of 
reference. The union has prayed for setting aside the order of 
reversion of Sri Jaydeb Majhi. 


ad -hoc basis on 6 -3 -95. After such promotion he was allowed 
to participate in the Rural Banking Development Programine 
(vide Ext. W -7 ).Hewas also allowed to appear in the Aptitude 
test for data entry/computer operators (vide Ext. W -8 ), and 
from Ext. W - 8A it will appear that he actually appeared in the 
said test. The management by its letter dated 21 - 4 - 95 (vide 
Ext. M - 4 ) reverted the concerned workman to his previous 
post in subordinate cadre and directed him to report for duty 
at Mollerber Gumadangha Branch as peon - cum -farash . 
Industrial Dispute was raised over such reversion and the 
AIC ( C ) by his order prevented themanagement from giving 
effect to that reversion order. 


7. The point for consideration in this case accordingly 
will be whether the management of Allahabad Bank was 
justified in the aforesaid circuinstances to pass the order of 
reversion on 21-4 - 95 upon the concerned workman , It is 
subinittd on behalf of the union that the managementhaving 
granted the concerned workmen ad -hoc promotion once with 
full knowledge that the prohibition period was not over and 
there after burdening him with higher responsibilitiesmust be 
deemed to have relaxed the terms of settlement of 1993 
regarding bar on promotion . 


3. Management of the Allahabad Bank filed a written 
statement alleging , interalia, that Sri Majhi disclosed his 
suppressed qualification as per bank s circular No. 3349 dated 
30 - 4 - 93 . In his application for promotion dated 16 - 10 -93,he 
declared that he shall neither be debarred nor considered for 
reversion to subordinate cadre in terms of memorandum of 
settlement dated 22 - 4 -89. The Bank has further alleged that 
promotion of Sri Majhiwas effected inadvertently on account 
of incorrectdeclaration of qualification by Sri Majhi. There 
after , on getting clarification he was directed to join as substaff 
on reversion to his original place of posting . The Bank has 
accordingly alleged that Sri Majhi was not eligible for 
promotion for a period of 3 years from 2 -8 -90 that is the date of 
imposition of punishment upon him . The Bank also alleged 
that any benefit given to any employee erroneously 
inadvertently shall not vest with such employee any right to 
any post and as the bank has every right to rectify such error. 
The bank has also alleged that it has acted properly in reverting 
Sri Majhi in the aforesaid circumstances. The bank has 
accordingly prayed for dismissal the case of the union . 

4 .Heard Mr. B . P. Ghosh , Law Retainer appearing for the 
management and Mr. Chakraborty, representative of the union . 

5. Both sides have produced certain documents and 
one witness was examined on each side . 

6 . The facts are not in dispute in this case . Admittedly , 
the concerned workman Jaydeb Majhiwas appointed as peon 
cuin - farash in the subordinate cadre in the erstwhile United 
Industrial Bank Ltd . suppressing his qualification that he has 
passed higher secondary exainination . Presumably it was done 
for procuring the service of peon - cum - farash as be was over 
qualified for the post. Thereafter, a bi-partite settlement was 
arrived at between the management and union, where an 
opportunity was given to the employees for disclosing their 
suppressed qualification within 31st March , 1993 ( vide Ext. 
W - 1 ). In terins of that settlement,management of Allahabad 
Bank issued a circular directing the employees to disclose 
their suppressed qualification indicating clearly therein that 
those employees shall be debarred from promotion etc . for a 
period of 3 years from the date of imposition of punishment 
on him . The concerned workmen , accordingly disclosed his 
suppressed qualification on 19 -5 -93 ( vide Ext. M -2 ).The 
Management admittedly imposed punishment on him on 
2 - 8 - 93 . It is also an admitted fact that before the expiry of 3 
years after the order of punishment was effected the concerned 
workmen was granted one promotional posting as clerk on 


8 . Representative of themanagement, on the other hand 
submitted that there was no question of the management 
relaxing any terms of settlement duly arrived at between 
management and theunion and that the promotion offered to 
the concerned workman was a sheer mistake and that error 
may rectificd at the first opportunity whenever it was brought 
to its notice. It was further submitted that since the hands of 
themanagementwere tied by the order of AIC ( C ) to maintain 
the status quo it was compelled to offer him opportunities 
consequentupon themaintenance of such status quo position . 


9 . Since the terms of settlement duly arrived at between 
the management and the union is binding upon thein under 
Sec. 18 ( 1 ) of the Industrial Disputes Act, 1947 , neither of the 
parties to it was entitled under of the law to violate any terms 
of settlement. That being so , grant of promotion to the 
concerned workman from subordinate cadre to clerical cadre 
within 3 years of the prohibited period was illegal and the 
workman cannot claim any right to promotion on the basis of 
an illegal order . The workman also admitted that his promotion 
was on an ad -hoc basis . The Bank s letter of promotion clearly 
indicated that the Bank reserved the right of reverting him to 
his previous post from clerical cadre in case his selection was 
found to have been made erroneously or for other reasons . 
The workinan in his evidence admitted thathe knew about the 
discomfiture but his grievance is that the bank cannot take 
back what it had offered . Such grievance cannot have any 
basis whatsoever because , as I have shown above this order 
of promotion itself being without any legal basis must be 
deemed to be nonest, the management therefore only restored 
the proper position by cancelling the illegal order by reverting 
him to his previous position in a subordinate cadre as peon 
cum - farash , 
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AWARD 


1. The Central Government by exercising the powers 
conferred by clause ( d ) of sub -section ( 1 ) and sub -section 2A 
of the section 10 of the Industrial Disputes Act , 1947 has 
referred this dispute vide Order No. L - 12012/ 134 /94 - IR (B - II) 
dated 2 /5 -8 - 1994 on the following schedule : 

SCHEDULE 


10 . It was also submitted on behalf of the workman 
that he is likely to suffer seriously in social position and his 
prestige shall be seriously affected if the reversion order is 
implemented . The concerned workman himself is to blame for 
the same as he himself created such a situation by challenging 
lawful order of themanagement in this matter. 

11. So upon careful consideration of facts and 
circumstances of the case as well as the evidence and position of 
law in this matter , I am to hold that themanagementwas justified 
the reverting the concerned workman to subordinate cadre from 
clerical cadre . There being no evidence of in -equality or different 
treatment amongst the employees of the same organisation , no 
decision on that point is called for in this reference. Reversion of 
Sri Jaydeb Mahji, however , being legal and proper the concerned 
workman shall be not entitled to any relief in this case . 

This is my award . 
Dated , Calcutta the 3rd May, 1999 . 

A .K .CHAKRAVARTY , Presiding Officer 

farsit 19 H , 1999 
TO SITO 1690 . - fulfira falar 37f4f144 , 1947 ( 1947 
$ T 14 ) | ETI 17 4 3704 v , ita por fifo che # 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट 
औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण , बैंगलोर के पंचाट 
yoleta parait t ,white ART 19- 5 - 99 TIKT STOTI 
[ FO 19 - 12012/134 /94 - 37783R ( at- 11 ) ] 

सनातन , डैस्क अधिकारी 
New Delhi, the 19th May , 1999 
S . O . 1690. — In pursuance of Section 17 of the Industrial 
Dispute Act, 1947 ( 14 of 1947),the CentralGovernmenthereby 
publishes the award of the Central Governinent Industrial 
Tribunal, Bangalore as shown in the Annexure in the Industrial 
Dispute between the employers in relation to the management 
of Syndicate Bank and their workman , which was received by 
the CentralGovernmenton 19 -5 - 99 . 

[No. L -12012 / 134 /94 -IR ( B -II)] 

SANATAN , Desk Officer 

ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 
TRIBUNAL CUM LABOUR COURT, BANGALORE, 

Dated : 11th May, 1999 . 
PRESENT : JUSTICER . RAMAKRISHNA 

PRESIDING OFFICER 

C .R . No. 63 / 1994 
I PARTY 

II PARTY 
Shri Vishnu G . Habib 

The Deputy GeneralManager, 
Cl . Vasanth Byahatti Syndicate Bank 
Vittal Pet, 

V /s. ZonalOffice 
Chennapeth 

Mangalore-575 003 
Hubli-580 024 


" Whether the action of themanagement of Syndicate 
Bank , Hubli in dismissing Shri Vishnu G . Habib , 
Attender from service w .e.f. 27- 2 - 1993 is justified ? If 
not, what relief is the said workman entitled to ? " 

2 . The first party was dismissed from service for a 
proved misconduct contained in the charge sheet Ex - M -2 dated 
9 - 8 - 1994 . At the relevant point of time the first party was 
working as an Attender. He was entrusted with the duty of 
collecting proceeds of 33 postal orders received from two 
Educational Institutions. The first party having realised cash 
on these postal orders has not remitted the same either on 
that day or next day . Though the postal order handed over to 
him on 10 -5 - 1991 hehas re - imbursed the amountonly on 18 -5 - 1991 
after it was brought to his notice by the Bank Manager . 

3. The workman has not filed any reply to the charge 
sheet on the pretext that he is not able to understand English , 
though the management brought to his notice that he had 
declared of knowing English in his application and also in day 
to day proceedings he was conversantwith the said language. 

4 . Thereafter the enquiry was commenced by examining 
the witness. The first party has participated throughout the 
enquiry 

5. The enquiry officer gave a finding against him for 
having proved misconduct alleged in the charge sheet . The 
disciplinary authority has issued a second show cause notice 
of the proposed punishment. The plea of guilt and for a lenient 
view made by the first party was not considered and he has 
been dismissed from services . The appeal filed by him was 
also dismissed . 

6 . The first party questioned the validity of domestic 
enquiry in his claim statement. The second party justified the 
mode of enquiry conducted by the enquiry officer . We have 
framed a preliminary issue on this point and recorded the 
evidence of the enquiry officer as MW - 1. The first party has 
not appeared in the case and a notice issued to him by RPAD 
returned with Sharah “ party has left the place" . Another notice 
was duty served to the learned Advocate who was 
representing the first party . Though the notice was served 
the leaned Advocate has not appeared before this tribunal. 

7. In view ofthese circumstances the second party was 
directed to justify the action taken by them . 

8 . Smt. Sarvamangala , the learned Advocate for the 
second party subunits though it can be construed as a 
temporary mis - appropriation as alleged by the first party, his 
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case cannot be viev. ed in a differentmanner , other than the 
punishment prescribed for inis -appropriation . The question 
whether it was a ternporary or permanentmis -appropriation is 
not so much relevantas themisconduct falls under clause 25 . 

( J ) of the bipartate Settlement. 


ANNEXURE 
Before Shri B .L . Jatav , Presiding Officer the Central 
Govt ., Industrial Tribunal-cum -Labour Court, Chandigarah . 
Case No . I.D . 14 of 1944 . 

Sh . Ashok Kumar Bakshi 

Zonal Secretary 
Punjab National Bank Employees Union 
NawltiRoad , Ambala City (Haryana) 

......... Petitioner 


Vs. 


9. As I have said earlier the first party or his advocate 
have not appeared to present their case other than what is 
made out by the second party . 

10 . The law is well settled that the temporary mis 
appropriation is equally grave than permanent mis 
appropriation . Since the first party failed to represent and 
plead any mitigating circumstances, as it relates to quantum 
of punishment, without any reservation wehave to accept the 
case of the second party . 

11. Having regards to these facts and circumstances I 
make the following order : 


ORDER 


Regional Manager, 
Panjab National Bank ,Regional Office , 

Sector- 17 , Chandigarh 

..........Respondent. 
REPRESENTATIVES : 

For the workman : None . 
For themanagement: Shri Rejesh Kalia 

AWARD 

( Passed on 6th April, 1999 ) 
The Central Govt. Ministry of Labour vide Notification 
No . L - 12012 / 1741/ 93 -1. R . ( B . 2 ) dated 17th January , 1994 
has referred the following dispute to this Tribunal for adjudication 


The Management of Synd !cate Bank, Hubli are justified 
in dismissing the services of the first party Shri. Vishnu G . 
Habib for the proved misconduct. Reference answered 
accordingly . 

(Dictated to the stenographer, transcribed by her , 
corrected and signed by me on 11 - 5 - 1999 .) 

JUSTICER , RAMAKRISHNA , Presiding Officer 


75f 


it, 19 975, 1999 


067.31 . 1691.- 3tellfires forarg fyf 19, 1947 ( 1947 
FT 14 ) 27 UTT 17 3714RU Ħalg On Tornio 
के प्रबंधतंत्र के संबंद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण चंडीगढ़ 

TEC Waalfena arrit , 37 rahal! HT 19 - 5 -99 # 
91797 371 941 
[ . 14 - 12012/ 174/93 --3TS .371 . (71.- 11 ) ] 

सनातन, ईस्क अधिकारी 


“ Whether the action of the inanagement of Punjab 
National Bank in inposing the punishment of stoppage 
oftwo increments with cumulative effect on Sri Devi 
Chand Goyal, Peon is legal and justified ? If not, to 
what relief,the workman is entitled to ? " 

2 . Today the case was fixed for evidence of the 
workian . Despite severalnotices none has put up appearance 
on behalf of the workman . It appears that workınan is not 
interested to pursue with the present reference . In view of 
the above situation , since the workman is not putting 
appearance , the present referece is returned for want of 
prosecution . Appropriate Govt. be informed . 
Chandigarah . 
( -4 - 1999 

B . L JATAV , Presiding Officer 


New Delhi, the 19th May, 1999 
S . O . 1691. — In pursuance or Section 17 of the Industrial 
Dispute Act, 1947 ( 14 of 1947), the CentralGovernmenthereby 
publishes the award of the Central Government Industrial 
Tribunal, Chandigarah as shown in the Annexure in the 
Industrial Dispute between the employers in relation to the 
managementof Punjab National Bank and their workmar , which 
was received by the CentralGoverninent on 19 -5 - 99 . 

No. L - 12012 /174 /93-IR (B - ID) ) 

SANATAN , Desk Officer 


To fareit, 195, 1999 
Chit . 34 . 1692 . — 31tetores fera fuf44 , 1947 ( 1947 
11 14 ) 67 urt 17 3778429 # qataHR # 3415 HERTZ 
के प्रबंधतंत्र के संबंद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण बैंगलोर 
के पंचाट को प्रकाशित करती है , जो केन्द्रीय सरकार को 19 - 5 -99 को 
01197 ESTI 
( . T9 - 12012/189/ 92 - 3715. 347 . ( I - II ) ] 

सनातन, डैस्क अधिकारी 
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(1 ) 


The case of Shri N . H Dharamdas , presently 
working is a sub- staff at Hubli Branch , was 
espoused by Hubli-Dharwad Bank Employees 
Association . The said case is pending before this 
Hon ble Tribunal. 


New Delhi, the 19th May , 1999 
S . O . 1692 . - In pursuance of Section 17 of the 
Industrial Dispute Act, 1947 ( 14 of 1947 ), the Central 
Government hereby publishes the award of the Central 
Government Industrial Tribunal, Bangalore as shown in the 
Annexure in the Industrial Dispute between the employers in 
relation to the Management of Bank of Maharashtra and their 
workman , which was received by the Central Government on 
19 - 5 - 99 , 

[No .L -12012 /189/92- IR ( B- 11)] 

SANATAN , Desk Officer 

ANNEXURE 
BEFORE THECENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL CUM LABOUR COURT 

BANGALORE 


It is submitted that an Application dt. 6th January 
1997 , the Hubli- Dharwad Emp. Association has 
authorised Shri B . V . Dharwadkar Meinber of 
Executive Committee, Bank of Maharashtra 
Employees Union , Mumbai to represent and 
conduct the case before this Hon ble Tribunal, 
Shri B . V . Dharwadkar has filed an authority letter 
dt. 14 - 1 - 1997 , which is on the record of this 
Hon ble Tribunal, 


(3 ) 


It is submitted that on account of mutual 
understanding between the Party ( the said 
Union ) and the Il Party (ManagementofBank of 
Maharashtra ) it is decided not to persue the 
Industrial Dispute pending before this Hon ble 
Tribunal. 


The I Party , ( the Union ) therefore , does not want 
to proceed with the instant litigation and hence, 
l equested this Hon ble Tribunal to allow to 
withdraw the Application pending before this 
Tribunal. It is hence submitted that the matter 
may be settled as “ CLOSED " , 
The Il Party ( the Bank ) also concedes to the 
above proposition of the I Party (the union ) and 
hence confirms hereby that there is NO objection 
to the withdrawl of this instant dispute pending 
hefore this Hon ble Tribunal. 


(5 ) 


Dated , 7th May , 1999 . , 
PRESENT : JUSTICE R . RAMAKRISHNA 

PRESIDING OFFICER 

C .R . NO . 74 /1992 
IPARTY 

JI PARTY 
TheGeneral Secretary 

The GeneralManagaer, 
Hubli -Dharwad Bank Employees Bank of Maharashtra , 
Association , 

Southern Zonal Office, 
S .B .M . Employees Union , 

15 , Police Station Road 
S .B . M . Zonal Office , 

Basavangudi, 
Lamington Road , 

BANGALORF - 560004 
HUBLI-560 020. 

AWARD 
1. The CentralGovernment by exercising the powers 
conferred by clause ( d ) of sub -section ( 1) and sub - section 
2A of the section 10 of the Industrial Disputes Act, 1947 has 
referred this dispute vide Order No. L - 12012 / 189 /92 -IR (B . II ) 
dated September 1992 for adjudication on the following 
schedule . 

SCHEDULE 
“ Whether the claim of Hubli Dharwad Bank Emp. 
Asson , that Sh . N .H . Dharamdas is sweeping, cleaning , 
dusting , etc . a total area of 750 sq . ft . and is working for 
about 1 hour and 45mts . a day and is therefore , entitled 
for 1 /3rd scale wages as per provisions of Bipartite 
Settlement, is justified ? If so , what relief the workman 
is entitled to ? ?? 

2 . Both parties expressed their willingness to 
compromise between themselves to maintain a cordial 
relationship . The court permitted them to effect compromise , 
consequent to this direction a compromise petitions filed , 
signed by the parties and their learned representatives. 

The Compromise reads as follows : 


To the effect as jointly decided and proposed as 
above, the parties to this instant dispute hereby 

put their signatures as under ? 
13. In view of the above the reference is rejected . 

(Dictated to the stenographer, transcribed by her, 
corrected and signed by me on 7th May , 1999.) 

JUSTICE R . RAMAKRISHNA, Presiding Officer 

76 front, 1995 , 1999 
Ch .31 . 1693. - - Tulfite ferata ufufruh , 1947 ( 1947 
of 14 ) at UTI 17 377HU , stea care facramento 
प्रबंधतंत्र के संबंद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण , चंडीगढ़ 

49 fra et ante Hot 19 - 5 - 99 of 
प्राप्त हुआ था । 


[ F . 164 - 12012/ 190 /8861. -( 11)( A )] 


सनासन, डैस्क अधिकारी 


161) IGIS 
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become infructuous. In view of the above situation , the 
reference is returned to the Appropriate Govt. as infructuous 
Chandigarah 
19- 3- 1999 

B . L . JATAV , Presiding Officer 


New Delhi, the 19th May , 1999 
S . O . 1693 . -- In pursuance of Section 17 of the 
Industrial Dispute Act, 1947 ( 14 of 1947 ), the Central 
Government hereby publishes the award of the Central 
Government Industrial Tribunal, Chandigarh as shown in the 
Annexure in the Industrial Dispute between the employers in 
relation to the management of Vijaya Bank and their workman , 
which was received by the CentralGovernment on 19 - 5 -99. 

[No. L - 12012/190/88-D - I ( A )] 

SANATAN ,Desk Officer 

ANNEXURE 
Before Shri B.L . Jatav, Presiding Officer, Central Govt ., 
Industrial, Tribunal- cum -Labour Court, Chandigarh . 
Case No . I.D . 6 of 1989 . 

Sh . Rajender Singh 

Vice Chairman 
Bharatiya Vijaya Bank 
Workers Organisation 
Clo Vijaya Bank , 74 -D , 

Reegal Building 
New Delhi- 110001 . 

............Petitioner 


facit, 196, 1999 
Etat. 311. 1694.miuifita far 3f4f144 , 1947 ( 1947 
21 14 ) TETT 17 371HY. #, at $1547 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
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सनातन, डैस्क अधिकारी 
New Delhi, the 19th May, 1999 
S . O . 1694. - In pursuance of Section 17 of the Indus 
trial Dispute Act, 1974 (14 of 1974 ), the Central Government 
hereby publishes the award of the Industrial Tribunal, 
Chennai as shown in the Annexure in the Industrial Dispute 
between the employers in relation to the management of In 
dian bank and their workman , which was received by the 
CentralGovernment on 19- 5 - 99 . 

[No.L -12012 /234/94- IR (B - II] 

SANATAN , Desk Officer 


DivisionalManager 

Vijaya Bank , 
Shop cum -Office 
173- 174 , Sector 17- C , 
Chandigarh - 160017. 
.........Respondent 


ANNEXURE 


APPEARANCE : 


For the workman : None , 
For the Management : Shri GopalMahajan , 

AWARD 
(Passed on 19th March , 1999). 
Thc Central Govt.Ministry of Labour vide Notification 
No. L - 12012 / 190 / 88 - D . II( A ) dated 30th December 1988 
has referred the following dispute to this Tribunal for 
adjudication : 


BEFORE THE INDUSTRIAL TRIBUNAL , TAMIL NADU 

CHENNAI 
Tuesday, the 15th day of December 1998 

Present : 
Thiru S . Ashok Kumar, M . Sc., B . L .. Industrial Tribunal. 

Industrial Dispute No. 210 of 1994 
(In the matter of the dispute for adjudication under Section 
10 ( 1) ( d ) of the ID . Act., 1947 between the Workinan and the 
Manageinent of Indian Bank; Madras). 
Between 
The workman represented by 
The General Secretary , 
Indian bank Employees Union , 
25 11 Line Beach , 
Madras- ) . 

AND 
The GeneralManager , 
Indian Bank H . O ., 
31, Rajaji salai, 
Madras. ) . 


" Whether the action of the management of Vijaya Bank 
in transfering Sh . Pawan Kumar Vij, Clerk from Rohtak 
branch to their Faridabad branch in violation of the 
provisions of ŞastriAward is justified ? If not, to what 
relief the workman concerned is entitled ? " 


2 . Despite severalnotices none has put up appearance 
on behalf of the workman . The representative of the workman 
discloses that as workman has been promoted as special 
assistant and postod at Gurgoan branch , so presentreference 
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REFERENCE : Order No L - 12012 /234 / 94 -IR ( B - II), Ministry of 

Labour, dated 14th December 1994 , Govt . of 

India ,New Delhi. 
This dispute coming on for finalhearing on Friday , the 
30th day of October 1998. upon perusing the reference, claim . 
counter statements and all other matterial papers on record , 
upon hearing the arguments of Tvl. Row & Reddy . S . 
Vaidyanathan & K . Indra , Advocates appcaring for the peti 
tioner -union and of Tvl. Aiyar & Dolia , R . Arumugam , & B . 
haribabu , Advocates appearing for the respondent, and this 
dispute having stood over till this day for consideration , this 
Tribunalmade the following . 


AWARD 


This reference has been made for adjudication of the 
following issue : 

" Whether the deimand of the Indian bank Employees 
Union Madras, on the management of Indian bank , 
Madras for regularising the services of Smt. V . Chitra , 
part-time Sweapor is justified ? If so , 10 what relief is the 
said workman entitled to ?" 

2. Themain averinents found are in the claim statement 
filed by the petitioner-upon are as follows : 

Smt. V . Chitra is working as a temporary past- lime Sweeper 
in the respondent s bank aldadurai Town Hall Road Branch , 
since January 1990 . The petitioners was engaged in the leave 
vacancies of a permanant part -tine Sweeper Smt. Rukmani 
Ammal, who subsequently retired on 20 -6 - 93 . When Smt. 
Chitra came to know about the retirement of Rukmani Aminal 
and the management s proposal to fill up the vacancy by 
calling for candidates from the Employment Exchange, she 
sent a reprsentation dated 10 -3 - 93 requesting the bank to 
appoint her in the permanent vacancy that was to arise as a 
result of Rukmani Aminal s retirement on 30 -6 - 93. She did not 
receive any reply . The Petitioner union by its letter dated 15 
3 - 93 raised a dispute before the Assistant Labour Commis 
sioner (Central)seeking regularisation ofthe services of Smt. 
V . Chitra . Themanagement by its reply dated 22 -6 - 93 took a 
stand that as per the existing policy , part-time sweepers are 
selected through Employment Exchange subject to their ful 
tilling eligibility criteria and that pursuant to this they had 
also obtained a list of candidates from the employment ex 
change and the process of selection was also started . The 
respondent s further contention was that she was never 
engaged in a permanent vacancy and in continous service 
They also observed that she could compete with other can 
didates. The conciliation ended in a failure and failure report 
was submitted on 26 - 7 - 94 The policy of the respondent 
bank to select part-time sweeper through Employment Ex 
change is contrary to Section 3 of the Employment Exchange 
(Compulsory Notification of vacancies ) Act 1959 which states 
that the Act will not apply in relation to vacancies in any 
employment to do unskilled office work and lience the policy 
does not have any sanction of law . It is laid down by the 


SupremeCourt in Bhagawati Prasad s case (90 ( 1) LLN7] that 
the initial educational qualification prescribed for different 
posts is a factor to be reckoned with at the time of initial entry 
into service . When appointments were made as daily rate 
workers as were allowed to work for a considerable length of 
time, it would be hard and harsh to deny then confirmation in 
the respective posts on the ground of nonfulfilnent of quali 
fication . Once Smt. Chitra was allowed to work as a tempo 
rary Sweeper in the leave vacancies and she having worked 
for a considerable length of time ( She is still working ) she 
cannot now be asked to compete with others. It is only just 
and proper for the respondent to confirm her in the perma 
nent vacanoy. Since Smt. Chitra was engaged as a temporary 
part- timesweeper and was also continued as such since 1990 , 
she should have been given preference while filling up a 
permanent vacancy. Failure to do so by the respondent bank 
amounts to violation of Clause 20 - 12 of the Bipartite Settle 
ment. Union came across an inter official communication 
dated 18 - 3 - 93 wherein the RegionalManager, Madurai has 
advised the inanager of Town Hall Road Branch , to engage 
two or three persons other than Chitra as part - time sweeper 
on rotation basis paying nominal wages till such time the 
permanent part-time Sweeper is posted 10 thai branch He 
was further advised not to engage one and the sametenipo 
rary part -time sweeper continuously formore than 3 days in 
a week and that no single person should be allowed to be 
engaged continuously for 240 days in a calender year. The 
respondent bank wants to deprive permanency to Smt. Chitra 
which amounts to unfair labour practice as per clause 10 ur 
the V Schedule of the I. D . Act, 1947 . Petitioner prays to pass 
ini oward holding that the non -regularisation of the services 
of Smt. V . Chitra as illegal and unjustified and direct the re 
spondent to regularişo the services of Smt V . Chitra by ap 
pointing heraspermanentpart -timesweeper with effect from 
30 -(4- 0 } and grant her consequentialbenetits . 

3 . The main averments found in the counter statement 
filed by the rsepondent are as follows : 

Smt. V . Chitra las been engaged on casual basis in 
leave vacancies of permanent part- time sweeper. The respon 
dent bank is a creature of central Act 5 of the 1970 , and is 
controlled by the Government of India . Therespondent bank 
is bound by the directives issued by the Government of India 
by letter 1 / 1/ 2 / 1 /77 /ir dated 30 -9 - 78 , the Ministry of Finance 
( hanking Division ) under whose control the Bank is func 
sloniny directed to Bank to ensure that the recruitment to 
substaff cadre irrespective of the nature and duration of the 
vacancy is to be made only through the employment ex 
chunue . Only where suitable candidates were not available 
from employment exchange , resort could be had to the 
recuritment other than through employinent exchange, but 
only afier obtaining non -availability Certificate from the con 
cerned employment exchange The post of sweeper in the 
establishment of the bank is classified u Subordinate 
Statt cadre. Therefore, the respondent bank nas been follow 
ing the directive ofthe Central Government. As a matter of 
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fact, the recognised federation of Indian Bank Einployees 
Union , to which the petitioner - union belongs to has entered 
into a settlement under section 18 ( 1) of I.D . Act, with the 
bank , inter alia agreeing for the management of the link to 
approach the employment exchange in advance of the date 
of retirementof permanent sweeper. The permanent sweeper 
was to retire on 30 -6 - 93 . The respondent bank approached 
the employment exchange for sponsoring persons to be re 
cruited as sweeper well in advance on 25 - 1 -93 and a list of 
candidates sponsored by EmploymentExchange was sent to 
mic bank on 8 - 3 - 93 the allegation that Smt. Chitra was en 
Laged for a long time is emphatically denied . She was en 
gaged as a casual sweeper working in leave vacancy till 
30 -1 -93. Thereafter she was continued to be so engaged with 
another person on daily wages depending upon the avail 
ability of Chitra and the other person . Since Smt. Chitra has 
not been sponsored through employment exchange there was 
no scope for considering her for permanent appointment as 
sweeper , by passing the medium of employment exchange . 
This aspect was effectively putforth before the conciliation 
officer also . Judgement referred to by the claimant union in 
para 5 of the claim statement has no application to the facts in 
this cast . Merely because Smt. Chitra was engaged on daily 
wages, in leave vacancy , she could not be regularised and 
given permanent status . There is no right vested in her or in 
Union in law for making claim for regularisation , especially 
when she has not been sponsored through the Employment 
Exchange. Even assuming without admitting she has been 
engaged as casual sweeper for some time, the same does not 
Levnfer upon her any right for seeking regularisation . Clause 
20 . 12 of the Bipartite Settlement provides that other things 
being equal, temporary workmen will be given preference for 
filling permanent vacancies and if selected thet may have to 
undergo probation . Smt. Chitra has not satisfied the eligibility 
criteria namely the sponsorship through Employment Ex 
chunge. Only if that is satisfied other things being equal she 
could be considered for permanent absorption . There is no 
scope for making allegation of unfair labour practice , when 
the bank is bound to follow the procedure of appointing 
sweeper through Employment Exchange. The bank as earlier 
as in 1983 issued guidelines administratively to all its branches 
where by a branch can engage a person in leave vacancy 
only for certain number of days . This was issued in the 
interest of smooth adniinistration and it cannotbe interpreted 
in the manner in which the claimant union has purported to 
do . Even assuring without admitting that a person like Smt. 
Chitra works continuously for 240 days it does not confer on 
her any right to be regularised in the service of the bank . The 
reference to clause 10 of the schedule of the Industrial Dis 
putes Act is misconceived . Smt. Chitra had not put in 240 
days of service in any calendar year . Judgement referred to 
by the claimant union in para 5 of the claim has no application 
to the facts of this case. Respondent prays to pass an award 
rejecting the reference and claim made by the claimant 
union , 


4 . The point for consideration is: Whether the demand 
of the petitioner union of themanagement of Indian Bank , 
Madras for regularising the services of Smt. V . Chitra part 
time sweeper is justified ? If so , wliat relief is the said work 
man entitled to ?" . 

5 . The point : Sint. V . Chitra is working as temporary 
part-time sweeper in the respondent bank at Madurai Town 
Hall Branch . She was engaged in leave vacancies of perma 
nent part -time Sweeper Smt. Rukmini Ammal who subse 
quently retired on 30 -6 - 93. In pursuance of retirement of Smt. 
RukminiAmmal, the respondent notified the vacancy on 25 
1- 93 and issued Ex, W . I Notification to fill up the said va 
Calicy . On 10 - 3 - 93 Smt. V . Chitra sent Ex . W . 2 letter request 
ing the rsepondent management to appoint her as a perma 
nent part-time sweeper. The same day , the Assistant Secre 
tary ofMadurai unit sent Ex . W 3 letter to the General Secre 
tary of the petitioner -union at Madras to take up the matter 
with the manageinent for permanent employmentof Smt. V . 
Chitra. On 15 - 3 - 93 the petitioner union raised the dispute by 
sending Ex . W - 4 letter to the Assistant Labour Commissioner . 
On 30 -3 - 93 petitioner-union sent Ex . W -6 letter to the Zonal 
Manager of the rsepondentbank objecting to the instruction 
of the Regionalmanager of the respondent bank to theMan 
ager of the Town Hall Road branch to disengage Mrs . Chitra . 
The reply of respondent management to the Assistant 
Labour Commissioner is Ex . W - 7 . The conciliation failure re 
port is Ex. W - 8 . 

6 . The contention of the petitioner is that Smt. V . Chitra 
who was employed in leave vancacies should be preference 
over others while filling up the post or permanent vacancy. 
The contention of the respondent inanagement is that the 
permanent vacancy has to be filled up only by referring to 
Employment Exchange and ifMrs . V . Chitra s nameis spon 
sored by Employment Exchange, she could contest with 
others and she can be given preference if her name is so 
sponsored by the Employment Exchange . According to the 
respondent management no candidate whose name is not 
sponsored by the Employment Exchange could be appointed 
according to the various instructions and circulars of the 
Government of India . 

The cmployment of Smt. V . Chitra on leave vacancy 
whenever Smt. Rukmini Ainmal permanent part- time sweeper 
is on leave is not denied by the respondent management. As 
per Ex. W - 3 letter dated 10 - 3 - 93 sent by the Assistant Secre 
tary of the petitioner -union, from 1993 to 1997 in the four 
years Smt. Chitra has worked for 220 days. According to Ex . 
M - 10 actually engagement dated 14 - 2 -88 from 1990 upto 
24 - 10 - 97 in a period of 8 years Smt. Chitra has worked for 723 
days. Therefore , it is clear that Smit. V . Chitra has not worked 
continuously for 240 days in any year. She is still working as 
part- time sweeper in the leave vacancy alongwith other simi 
lar part- tinc workers. In Ex. M . I Circular issued by the Deputy 
General Manager (Personnel) dated 1 -4 -81 all the Zonal Man 
agers and RegionalManagers of the respondent bank have 
been advised to ensure that further inclusion in the panel for 
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bank on 4 - 3 - 83 which deals with engagement of persons dur 
ing leave vacancies of sub -staff has dealt with the selection 
procedure wherein it has been specifically instructed that the 
Employment Exchange must be requested to sponsor candi 
datęs suitable to the norms and if the Employment Exchange 
is not able to sponsor candidates conforming to the norms, 
non -availability certificate should be obtained from the Em 
ploymentExchange. In 1992 I LLJP452 , DELHI DEV. HOR 
TICULTURE EMPLOYEES UNION vs. DELHI ADMINIS 
TRATION : DELHI & ORS the Hon ble Apex Court has ob 
served as follows : 


temporary employment of the sub -staff should only be from 
those sponsored by respective Employment Exchanges. The 
Government of India by and order dated 12 -2 - 90 Ex . M . 2 has 
prescribed recruitment of all temporary employees and 
empanelling of fresh candidates.By circular no IRC/G2/89/93 
regarding evolving of a career path for the part - timesweeper 
a procedure has becn set out. Certain norins also have been 
prescribed for filling up the vacancies of part- time sweeper 
that arise in higher scale of pay al places where the bank has 
more than one branch . Under clause 7 of the said circular in 
the cast of retirement/ promotion /resignation of part-time 
sweeper, the branch office concerned should take up the 
matter atleast 6 months in advance from the date of rctire 
ment of the concerned part -time sweeper with the Employ 
ment Exchange and same procedure has to be followed in the 
case of vacancy arising on account of death resignation of 
the permanent part - time swecper under Clause 8 of the said 
circular. The directions given by the Government of India 
dated 30 - 9 - 78 to the Chairman and Managing Directors of 
the Nationalised Bankshas clarified that all vacancies in the 
sub -ordinate cadre on the part of the public sector establish 
ments should not only be notificd to the Employment Ex 
change but also to be filled up through Employment Fxchange 
alone and other permissible source can be adopted only if 
employment exchange concerned issues a non -availability 
certificate . On 25 - 1 - 93 the RegionalOfficer of the respondent 
bank has sent Ex. M . 3 letter to the District Employment 
Officer ofMadurai to send a list of atleast 10 candidates for 
recruiting as part-timesweeper for the Town hall soad branch 
at Madurai. On 1 - 3 - 93 the Regional manager las sent an 


sent a list of candidates for recruitment of parl-time sweeper 
to the saine branch . The Employinent Exchange,Madurai has 
also sent a list containing 10 names of candidates for the said 
recruitment as seen from Ex . M . 5 the nameof Smt. V . Chitra 
does not find a place in the said list. In Ex . W - 7 letter sentby 
respondentmanagement to the Assistant Commissioner of 
labour on 22 - 6 - 93 , the respondentmanagement has contended 


" Court has to take note of the pernicious consequences 
to which the direction for regularisation of workmen on 
the only ground that they put in work for 240 days or 
more days has been leading. It had become a common 
practice to ignore the Employment Exchange and the 
persons registered in the Employment Exchange and to 
get employed directly those who are either not regis 
tered with Employment Exchange or those or who 
though registered are lower in the long awaiting list in 
the EmploymentRegister. Such employment is sought 
and given directly for various illegal considerations, 
including money. The cmployment is given first for tem 
porary periodswith technical breaks to circunvent the 
relevant rules and is continued for 240 or more days 
with a view to give the benetit ofregularisation , know 
ing the judicial trend that those who have completed 
240 or more days are directed to be automatically 
regularised . A good deal of illegal employment has de 
veloped resulting in a new source of corruption and 
frustration of those who are waiting at the 
Employment Exchange for years. The other injurious 
effect of indiscriminate regularisation has been that 
many of the agencies have stopped undertaking 
casual or temporary works though they are urgent and 
essential for fear that if those who are employed on 
such works are required to be continued for 240 or 
inore days have to be absorbed as regular employees 
although the works are time-bound and there is no need 
for the workmen beyond the completion of the works. 
The public interests are thus jeopardised on both 
counts " , 

In this case Smı V . Chitra has worked as a temporary 
employee only in the leave vacancy of the permanent part 
tine sweepers. In none of the year s she has worked for 240 
days. In 1993 II LLJ P937, STATE OF HARYANA vs. PIARA 
SINGH & ORS. the Hon ble Apex Court had held as follows : 

**Now coming to the direction that all those ad hoc/ 
lemporary employees who have continued for more 
than an year should be regularised , we find it difficult 
to sustain it . The direction has been given without 
reference to the existence of a vacancy . The direction 
m effect means that every ad hoc/temporary employee 
wlio has been continued for one year should be 


selected through Employment Exchange subject to their 
fulfilment of other norms like age, qualitication , that they 
have obtained a list from the Employment Exchange and the 
process of selection had started , that Smt. V . Chitra has been 
engaged by the Branch Manager whenever part time sweeper 
goes on leave and she had worked so far only during leave 
vacancies that she was not engaged by the Bank in any per 
inanent vacancy , and not in continuous service, that as such 
she is not entitled for any reliefunder 1.D . Act, 1947 and that 
she may compete with other candidates in the process . No 
doubt if Smt. Chitra s name had been sponsored by the Em 
plovinent Exchange definitely she is entitled 10 get prefer 
ence than other candidates sponsored by the Employment 
Exchange provided she fulfills other name such as age , quali 
fication etc . But unfortunately her name has not been spon 
sored by the Employment Exchange ex . M 8 , Circular No. 
24/83 issued by the personnel department of the respondent 
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E . W . 210 - 3 -93 


Ex W . ; 10 - 3- 93 


post of permanent part- time Sweeper. 
: Representation made by the Claimant 

for the management for the post of per 
manent part- timeSweeper. 
: Recommendation made by Union to the 

vacant post of Smt.Ruckmani Ammal . 
: Copy of letter sent by the Union to the 
management for the representation of 
the Claimant. 


Ex W . 4 15 - 3- 93 


Ex W . 518 - 3 - 93 


regularised even though (a ) no vacancy is available for 
him — which means creation of a vacancy ( b ) he was 
not sponsored by the Employment Exchange nor was 
he appointed in pursuance of a notitication calling for 
applications which means he had entered by a back 
door (c ) he was not eligible and/or qualified for the 
post at the time of his appointment (d ) his record of 
service since his appointineni is not factory. These are 
in addition to some of the problems indicated by us in 
para 12 . which would arise from giving of such blanket 
orders. None of the decisions relied upon by the High 
Court justify such wholesale unconditional 
orders . Moreover, from the mere continuation of an 
adhoc employee , for one year it cannot be presumed 
that there is a need for regular post . Such a presump 
tion may be justified only when such continuance ex 
tends for several years. Further, there can be no rule of 
thumb in such matters . Conditions and circumstances 
of one unit may not be the same as of the other. Just 
because in one case, a direction was given to regularise 
employees who have put in one year s service as far as 
possible and subject to fulfilling the qualitications, it 
cannot be held that in each and every case such a 
direction must follow irrespective of and without tak 
ing into account the other relevant circumstances and 
considerations. The reliefmust bemoulded in each case 
having regard to all the relevant facts and circumstances 
of that case . It cannot be a mechanical act but a judi 
cious one. Judged from this stand point, the impugned 
directions must be held to be totally untenable and 
unsustainable ." 


: Copy of the letter sentto the Manager, 

Indian Bank by the Regional Manager, 
Maduraiwith regard to the appointment 
of casual workers in the place of Smt. 
Rukmani Ammal. 
: Subsequent letter sent by the Union for 
the regularisation of the Claimant 
V . Chitra , 


Ex W .630 - 3- 93 


Ex W .722 -6 - 93 : Letter from the Indian Bank to the As. 

sistant Labour Commissioner over 
regularisation of Services of Smt. V . 

Chitra . 
Ex W .826 - 7-94 : Letter from Ministry of Labour to the 

Secretary with regard to the failure of 

Conciliation 

Document s for Management 
EXM . | |-4 - 81 : Circular issued by Central Office to 

Sub- ordinate Offices, 
EX M . 2 12 -12 - 90 :Government Notification 
EX M . 325 - 1- 93 : Letter to Assistant Employment Officer, 

Madurai. 


EX M .425- 1- 93 


EX .M . $ 8 - 3- 93 


: Letter to Assistant Employment Officer, 

Madurai. 
: Letter from Assistant Director, Employ 
ment Office ,Maduraito respondentwith 
list of Candidates. 


EX. M . 6 18 - 8 -93 


the Employment Exchange either at the time of initial appoint 
ment or when the list was called for to fill up the vacancy of 
permanentpart -time sweeper due to the retirement of perma 
nent part-time sweeper. Wien her name is not sponsored by 
the Employment Exchange , the respondentmanagement is 
justified in not considering her name for selection or 
regularisation . . 

In the above circumstances award is passed holding 
that the demand of the Indian Bank Employecs Union on the 
respondent management for regularising services of Smt. V . 
Chitra is not justified and the said workman is not entitled to 
any relief. No Costs. 
Dated this the 15th day of December , 1998 . 

THIRU S .ASHOK KUMAR , Industrial Tribunal 

WITNESSES EXAMINED 
For workman Side : Nil 
For Management Side : Nil 

Document Marked 
For workman side 
Ex W . 125 -1- 93 : Notification regarding eligibility to the 


EX .M . 730 -9-78 


: Circular regarding Green path to part 

time Sweepers. 
i Directive issued by Secretary,Govern 
ment of India ,Ministry of Finance , De 
partmentof Economic Affairs ( Banking 

Division ), 
: Circular No. 24 /83 issued by Respon 
dent Bank to all Branches . 


EX . M .84-3- 83 


EX .M .99- 5 -84 


: Circular No. 90 / 84 issued by Respon 
dent Bank 


EX.M . 10 


: List of days worked by petitioner. 
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IR (B - II) dated 26 - 6 - 1997. The issues referred for adjudication 
read as follows : 


" Whether the action of the management of Canara Bank 
in imposing the punishment of dismissal from service 
on Shri V . Money , Peon w . e.f. 3 - 5 - 1995 is legal and 
justified ? If not, to what relief the said workman is 
entitled ?" . 


focoft, 195 , 1999 
77,377. 1695 . - Betfia farag zfufi44, 1947 ( 1947 
1 14 ) TT 17 3714 # # sta pahar oft 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विषाद में औद्योगिक अधिकरण / अलपूजा के पंचाट को 
Yefirfyra 10 , WAR * 19 - 5 - 1999 4914 537 97| 
( H . V - 12012/250/96 – 379.371 .( it.-ID) ] 

सनातन, डैस्क अधिकारी 
New Delhi, the 19th May , 1999 
S . O . 1695. — In pursuance of Section 17 of the Indus 
trial Dispute Act, 1947 ( 14 of 1947 ), the CentralGovernment 
hereby publishes the award of the Industrial 
Tribunal Alappuzha as shown in the Annexure in the Indus 
trial Dispute between the employers in relation to the manage 
ment of Canara Bank and their workman , which was received 
by the CentralGovernment on 19 -5 - 99 . 

No. L - 12012 /250 / 96 -IR (B - II ) 


SANATAN , Desk Officer 


ANNEXURE 
IN THE COURT OF THE INDUSTRIAL TRIBUNAL : 

AĻAPPUZHA 
( Dated this the 21st day of April 1999) 

Present: 
SHRI K . KANAKACHANDRAN 

Industrial Tribunal 
I.D . No : 20/97(C ) 


2 . In the claim statement filed by the workman it is stated 
that allegingmisappropriation of an amountof Rs. 12, 974 .50 , 
he was placed under suspension by the management. On the 
basis of charge sheet dated 26 - 10 -1993 framed againsthim , a 
domestic enquiry was conducted later through the Manager 
of Thiruvananthapuram Branch . After conducting the enquiry , 
a report was submitted by the Enquiry Officer finding the 
workinen guilty of the charges. By accepting the report of the 
Enquiry Officer, the Managementdismissed him from Service. 
According to him during the period 1992 - 93, he was entrusted 
with the collection of non - clearing instruments over the 
counters of Sub - Treasury and the Co- operative Bank . During 
that period , his mother was in the Regional Cancer Institute , 
Trivandrum and she was undergoing treatment for the cancer. 
In connection with the treatment of his mother, he required 
money and on compelling reasons he utilized the bank s 
money without remitting the same in the bank . Therefore he 
pleaded formercy before the inanagement not only at the time 
of domestic enquiry but also at the timewhen he replied notice 
prior to the awarding ofpunishment. But his plea was rejected . 
The appeal filed by him against the punishinent of dismissal 
also did not yield any result . According to him at the time of 
dismissal hehad 13 years of service and at any timebefore, he 
was not subject to any disciplinary proceedings . Since his 
past record was notat all bad at any time, by taking a lenient 
view , the punishment imposed himn may be set aside . 

3. In the counter statement filed by the management the 
manner in which domestic enquiry was conducted had been 
explained in pargraph 8 of the counter statement. The details 
of the method in which misappropriation was committed by 
the workman in between 21 - 7 - 1993 and 13 - 8 - 1993 was also 
explained . The totalamountmisappropriated by him atseven 
occasions would come to Rs . 12 ,974 . 50 . The dates on which 
the Bank s money was temporarily misappropriated are also 
given in detail. It is stated that the workman had paid entire 
amount misappropriated by him Since the misconduct 
committed by the Workinan was of a serious nature and the 
same was admitted by him , no punishmentother than dismissal 
was appropriate in the given circumstances. 

4 . After the filing of statement filed by the parties it was 
posted for hearing on the question of validity of the domestic 
enquiry . It was submitted on behalf of the workman that the 
misconduct alleged was true and the sanie was admitted by 
the workman in the domestic enquiry itself. Therefore 
according to the learned counsel, his plea is only for some 
other punishment than dismissal and that is in view of the fact 
that the temporary misappropriation of bank s money was 


Between 


The Deputy GeneralManager , Canara Bank , 
Disciplinary Action Cell, Circle Office, 
Thiruvananthapuram 


And 


The Workman of the above concem represented by V .Money , 
(Peon ), Vasudev Bhavan , Trumpil , Aruvipuram P .O ., 
Neyyatinkara , Trivandrum Distt. 
Representations : 
Sri V . K .Ram Mohan Das, 
Advocate, Mullakkal, 

---- ForManagement 
Alappuzha 
Sri. Cheriyan Kuruvilla , 
Advocate , Alappuzha 

- For Workman 

AWARD 
1. This industrial dispute was referred to this Tribunal 
by Government of India by their order No. L - 12012 / 250 / 96 / 
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only on account of certain compelling domestic problems. It 
is specifically stated in the claim statement that during the 
period in which misappropriationsweremade, his motherwas 
seriously ill on account of cancer and was undergoing 
treatment in the Cancer Research Institute , 
Thiruvananthapuram , and only because of emergent financial 
requirements, hemisappropriated the money although he was 
well aware that it was a serious misconduct. 

5. Of course this Tribunal can interfere on the punishment 
of dismissal, termination or discharge etc . effected in the case 
of a workman if there is sufficient grounds for interference . If 
the evidence adduced is quite insufficient to arrive at a 
conclusion that the alleged misconduct was committed , there 
would be scope for interference . But in this case after admitting 
the misconduct of misappropriation , the workman had paid 
the entire amount later and pleaded for mercy . This is not a 
ground for interference by this Tribunal while exercising the 
powers vested in this Tribunal under Sec . 11 - A of the Industrial 
Dispute Act. However this is a fit case in which the 
management can reconsider the issue after a verification 
whether his mother was really and seriously ill on account of 
cancer and whether she died while in the Hospital. The service 
record prior to the commission ofmisconduct should also be 
examined by themanagement. Whether the punishmentshould 
be modified or not is purely a prorogative of the management 
and for the exercise of that, this Tribunal cannot give any 
positive direction . But it can only be observed that this is a fit 
case in which themanagement can reconsider the whole issue 
in the given facts and circumstances, 

6 . The Orissa High Court had occasion to consider a 
some what similar situation in Managing Director Orissa Agro 
Industries Corporation Vs. Bhimsen Maharana and others 
( 1990 Lab IC 1531) . In para 20 of the Judgement, a Division 
Bench or Orrisa High Court observed as follows : 
" 20 . That justice must be tampered with mercy and that 

the erring workman should be given an opportunity 
to refonn himself are principles which should be 
kept in mind while dealing with the punitive action 
taken against the workman . As observed by the 
Gujarat High Court in Gujarat State Road Transport 
Corporation s case ( 1983 Lab IC 1349 ), ( Şupra ), in 
inposing punishment on an erring employee an 
enlightened approach informed with the demands 
of the situation and the philosophy and spirit of 
the times requires to be made . It cannot be said 
that the length of service of the delinquent 
workman , his past good record and his socio 
ecomic condition are not relevant factors which 
should weigh with the Labour Court while 
exercising its discretion under Section 1l- A of the 
Act. The very denial of 50 per cent of back wages 
to the opposite party No . I was considered by the 
Labour Court to be sufficient punishment for the 
inisconduct proved against the workinan and this 


view adopted by the Labour Court in the facts of 
the case cannot be said to be either unreasonable 

or contrary to law ." 
7 . In the above case, the High Court found some 
justification for the setting aside the dismissal imposed on the 
workman who was compelled to commit somemisconduct on 
account of reason beyond his control. According to me, this 
is a fit case in which themanagement can examine the rational 
of that judgementwhile reviewing the case of the workman . 

8. With the above observation an award is passed. 
(Dated this the 21st day of April 99) 
K . KANAKACHANDRAN , Industrial Tribunal 

as farefit, 197, 1999 
11.341. 1696 . - 3 hafa FEC 37f4f144 , 1947 ( 1947 
114 ) # TUTT 17 3774207 , Hitr # 97 # 3214 
इंडिया के प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, 
अनुबंध में निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण/ 
कलकत्ता के पंचाट को प्रकाशित करती है , जो केन्द्रीय सरकार को 
19 - 5 - 1999 *** TCT 371 1 1 
[ H . 44 - 12012/280 /93 - 375 .3R .( 11-11 ) ] 

सनातन, डैस्क अधिकारी 
New Delhi,the 19th May, 1999 
S . O . 1696 . — In pursuance of Section 17 of the Indus 
trial Dispute Act, 1947 (14 of 1947), the CentralGovernment 
hereby publishes the award of the Central Government Indus 
trial Tribunal Calcutta as shown in the Annexure in the Indus 
trial Dispute between the employers in relation to the manage 
ment ofCentral Bank of India and their workman , which was 
received by the Central Government on 
19 -5 - 99 

(No. L - 12012 /280 /93- 1R (B - II] 

SANATAN , Desk Officer 

ANNEXURE 
CENTRAL GOVERNMENT INDUSTRIAL TRIBU 

NALATCALCUTTA 

Reference No. 22 of 1994 . 
Parties : Employers in relation to the management of Central 

Bank of India 

AND 

Their Workmen 
Present : 

Mr. Justice A .K . Chakravarty 

......Presiding Officer 
Appearance : 
On behalf of 

Mr. S .K . Chatterjee, Deputy Chief 
Management Officer,Law of the Bank. 
On behalf of Mr. D .K . Chatterjee ,General 
Workman 

Secretary of the Union . 
State : West Bengal. Industry : Banking . 
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AWARD 


The union has accordingly prayed for fixation of pay of the 
concemed workman upon fitment as stated above. 


By Order No. L - 12012 /280 / 93 -IR (B - II ) dated 26th July , 
1994 , the Central Government in exercise of its powers 
under section 10 (1 ) (d ) and (2A ) of the Industrial Disputes 
Act, 1947 referred the following dispute to this Tribunal 
for adjudication : 


" Whether the action of themanagement of Central Bank 
of India , Calcutta in denying to revise the fitment formula 
in respect of Shri Gopal Chandra Roy , clerk on his 
promotion from sub -staffto clerical cadre is justificd ? If 
not, what relief is the said workman entitled to ?" 


2. Instant referencehas arisen at the instance of Central 
Bank of India Employees Congress ( in short, the union ) for 
denial of themanagement of the Central Bank of India (in 
short , themanagement) to revise the fitment formula in respect 
ofone Gopal Chandra Roy on his promotion from sub- staff to 
clerical cadre . 


4 . The management in its written statementhas alleged 
that the alleged agreement dated 19 - 8 - 1987 had applicability 
only in Bombay agglomeration area and not in Calcutta . For 
other places for fixation of salary on promotion from sub -staff 
to clerical cadre , the special allowance should be included 
only if it was drawn by the employee on permanent assignment 
supported by a written order of themanagement as per Clause 
9 . 17 of the Bank s promotion policy agreement dated 
20 - 12- 1975 . It is alleged that since Shri Roy did not enjoy the 
special allowance on permanent assignment by any written 
order of the management, the question of including special 
allowance for fixation of salary on his promotion to clerical 
cadre from subordinate cadre does not arisc . The Bank has 
thus alleged that though the concerned workman was working 
as Bill Collector and was enjoying special allowance for 
working in that position for a period of about 5 years, still 
then , he shall not be entitled to claim the special allowance to 
be included in the fitment formula on his promotion to clerical 
cadre from subordinate cadre as such amount can be included 
only if it is drawn by the employee in a permanent assignment 
by a written order of themanagement. It is also alleged that an 
employee drawing special allowance purely on temporary basis 
cannot claim it s inclusion in the fitment on his promotion . 
The Bank has accordingly alleged that it hasmade the proper 
fitment of the salary of the concerned workman on promotion 
The Bank thus challenges the case of the union as without 
any basis and prays for dismissal of the same. 


5 . Heard the representatives of both sides, namely ,Mr. 
S .K . Chatterjee for themanagement and Mr. D .K . Chatterjee 
for the union . 


6 . The union examined the concerned workman Gopal 
Chandra Roy as its only witness , while the management has 
examined one Arun Kumar Şen , an officer of the Bank as its 
sole witness . Both parties also produced certain documents . 


3. Union s case , in short, is that the concerned workman 
Gopal Chandra Roy was appointed as a sub -staff on 
14 - 9 - 1981 at the Entally Branch of the Central Bank of India , 
Calcutta . While working there , he was allowed to work as a 
Bill Collector from the date of his appointment till 
31 - 12 - 1986 for which hewas allowed to draw special allowance 
@ Rs. 34 /- from 1981 to 1983 and thereafter @ Rs. 56 / - from 
1984 to 1986 . He worked as Bill Collector in temporary capacity 
as the management could not depute any permanent Bill 
Collector at the Entally Branch formore than 5 years i.e., from 
1981to 1986 . As per agreement of the CentralOffice at Bombay 
between the Central Bank of India Employces Union , Bombay 
affiliated with All India Central Bank Employees Congress 
and Central Bank of India management, the employees who 
have completed minimum 5 years of service in the Bank or 
have officiated continuously for a minimum period of one 
year in the post attracting special allowance in a permanent 
vacancy shall be absorbed in the relevant places against which 
they have already worked for the period mentioned above. 
The concerned workman was promoted on 1- 1 - 1987 to the 
clerical cadre and as per clause 9 . 17 of the Bank s promotion 
policy agreement dated 20 - 12 - 1975 , fixation of emoluments in 
the clerical scale of pay on promotion from sub - staff to clerical 
cadre shall include special allowance drawn , if any. The 
management also acknowledged the same position and has 
actually allowed the benefit of such fixation to other staffs 
obtaining promotion from subordinate cadre to clerical cadre . 
The management, however, wrongly made the fitment in the 
clerical cadre of the concenied workman by ignoring the special 
allowance drawn by him while in the subordinate cadre. The 
management on his promotion to clerical cadre fixed his pay 
as follows : basic pay Rs. 550 /-, D .A . Rs. 467. 50 , C . C .A . Rs.65 
and H .R . A . Rs. 68 .75 , totalling Rs. 1, 151. 25. As per bipartite 
settlement dated 17 - 9 - 1984 the total salary of the concerned 
workman should have been basic pay Rs.615 , D . A . Rs. 522 .75 , 
C . C .A Rs. 65 /- and H . R . A . Rs . 76 .80 , totalling Rs. 1279 .55 p . 


Admittedly , the concerned workman Gopal Chandra Roy was 
appointed as a sub -staff on 20 - 9- 1981 in the Entally Branch of 
the Bank and while working in that capacity he obtained his 
promotion to the post of Clerk on 1- 1 - 1987 . The presentdispute 
has arisen over the fixation of his pay on promotion to the 
clerical cadre. According to the management it should be 
Rs. 1151.25p.which shall include, basic pay , D . A ., C . C . A . and 
H . R .A . elements only and not the special allowance. The union , 


includes special allowance of Rs . 56 /-also . 

8. Before proceeding to discuss the rival contention of 
the parties, some other admitted facts are also to be noted in 
this connection . The concerned workman while working as a 
sub -staff was also working as a Bill Collector from the very 
beginning of his service and worked continuously in the same 
capacity upto 1986 . He used to receive special allowance per 


16,914641 
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month for doing such work of Bill Collector.In his evidence he 
stated that he was a peon initially with the duty attached for 
collection of bills which is a specialduty and that special duty 


management and the management also sanctioned special 
allowance for the same. He referred to Ext. W - 2 for the purpose 
and it will appear from this letter addressed to the Branch 
Manager , Entally Branch that " Please note that Shri Roy will 
work at your end as a Bill Collector fully on temporary basis 
until we depute the permanent Bill Collector at your office." 


Rs. 40 /- in his total emoluments over what he was getting as a 
inember of the subordinate staff." I may also refer to Ext . M -4 
which is a reply to the representation of the concerned 
workman . Itwas reiterated in this letter that special allowance 
for the purpose of fitment is taken into account only when the 
game is sanctioned by the management on permanent 
assignment. Obviously such posting is made on city -wise 
seniority basis. The concerned workman having admittedly 
been enjoying specint allowance only on purely temporary 
basts without any such sanctioned by the management, no 
question of inclusion of the special allowance on his fitment 
of salary on his promotion to the clerical cadre can arise as 
that will be contrary to the fitment formula prescribed in the 
bipartite settlement betwech the Bank and the union . Both 
the parties being bound by the terms of the agreement under 
the law , no question of giving any relief not prescribed in the 
agreement can arise for however long a period he had been 
receiving the special allowance on temporary assignment. 


9 . There is no dispute in this case that special allowance 
if drawn by an employee in a permänent assignment under 
written order of the inanagement shall be included in the 
fitment. The short point for consideration in this case, therefore, 
will be whether an employee with temporary assignment by a 
written order of the management to the above effettshall be 


12 . The union also has cited several other cases of the 
employees who have been granted special allowance even 
though they worked on temporary basis . Upon careful 
examination of these cases I find that in these cases too there 
was no transgration of the fitment formula envisaged in the 
agreement of 1975 


on promotion for his working continuously for 5 years at a 
stretch in the said special allowance carrying post. 

10 . Mr. D .K . Chatterjce,representative of theunich tried 
to support his claim by referring to the memorandum of 
settlement dated 4th November, 1987 inarked Ext. W - 15 in this 
caso . Mr. S . K . Chatterjee , representative of themanagement, 
however, seriously challenged this attempt of the union . He 
pointed out that this agreement shall have effect only in itinect 
the award stails for the posts attracting special allowance in 
Bombay Agglomeration area. It was submitted on behalf of 
the union that the effect of the agreement should not be 
allowed to reinain centred in a particular area but all staff s of 
the Central Bank of India shall liable to get the advantage of 
the sainc. In this settlement one year of officiating service in 
a particular post shall amount to absorption in the said post 
and accordingly as per that agreement the pay of the sub 
statt officiating in any particular post formore than one year 
shall be entitled to have such special allowance calculated 
towards his basic pay . I am not in a position to agree with the 
contention of the union that this agreement shall have 


13 . So , upon careful consideration of the facts and 
circumstances, evidence on record as well as the position of 
law in this matter, I am to hold that themanagementhas rightly 
refused to include the special allowance of the concerned 
workman while making fitment of his pay in the clerical cadre . 
The claim of the union being without any basis whatsoever, 
is accordingly liable to be rejected . The workman accordingly 
shall not be entitled to any relief in this case . 


This is my Award . 


agreement wanted to localise its effect in a particulat area . 
There accordingly cannot be any universal application of the 
terms of the said agreement. 


Dated , Calcutta, the 7th May, 1999 . 

A .K . CHAKRAVARTY , Presiding Officer 

fart, 1975, 1999 
1. 311. 1697. -a f fag 3fef144, 1947 ( 1947 01 
14 ) TURI 17 374 , ap re fora 
के सम्बद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट 

औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण, बैंगलोर के 
पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 19 - 5 - 99 को प्राप्त 
5341 0771 


11. It is therefore clear that the parties are bound by the 
termsof the memorandum of agreementdated 20 - 12 - 1975 ( vide 
Ex1, M - 2 ) entered into between the Central Bank of India and 
All India Central Bank Employees Federation . In Clause 9.17 , 
of the said memorandum which deals with fixation of 
emoluments in clerical scale of pay on promotion from 
subordinate to clerical cadre , the prescribed formula is that 
" Special allowance for this purpose shall be included only if 
drawn in a permanent assignment by a written order of the 
management. Ile shall be fixed into the clerical cadre of pay at 
a stage where, together with other allowances, e. g., Dearness 
Allowance : City Compensatory Allowance , if any and House 
Rent Allowance, if any , he will get a minimum increase of 
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सनातन, डैस्क अधिकारी 


New Delhi, the 19th May , 1999 
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withdrawn for incurring expenses towards the stamps though 
substantial stock of stamps was available in the custody of 
the first party . 


Tribunal,Bangalore as shown in the Annexure in the Industrial 
Dispute between the employers in relation to themanagenient 
of Vijaya Bank and their workman , which wasreceived by the 
Central Government on 19 - 5 - 99 . 

[No. L - 12012 /321/97.JR (B - ID )) 

SANATAN , Desk Officer 

ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL -CUM -LABOUR COURT, BANGALORE 


4 . On the basis of this charge , an enquiry was 
conducted by one Shri Shivaram Shetty . In the said enquiry 
two witnesses were examined for the management and as 
many as 34 documents were examined for themanagement 
exhibits . The first party las not examined himself nor examined 
any witnesses on his behalf , He has also not produced any 
documents on his behalf . 


5 . The enquiry officer on the assessment of both oral 
and documentary evidence gave his findings dated 30 -9 - 1986 
as per Ex-M -4 . After discussing exhaustively the materials 
produced in the enquiry the enquiry officer concluded as 
follows : 


Dated : 4th May , 1999 
PRESENT : JUSTIÇER . RAMAKRISHNA 

PRESIDING OFFICER 

C . R , No. 11/ 1998 
1 PARTY 

!! PARTY 
Sri Sulochana K . Suvarna The GeneralManager 
Clo . Sri C . A .Mendon 

Vijaya Bank Head Office 
C2- 10 , Dept. of Space 

M . G . Road, Bangalore - 1 
Housing Colony, 
HAL Il Stage, Indiranagar, 
Bangalore - 38 

AWARD 


“ After due consideration of the entire proceedings of 
this enquiry I find that the charge sheeted employee 
Shri Sulochana K . Suvarna is : 


(i) Not guilty of the charges under falsification 
of accounts and mis -appropriation or banks 
money which are acts prejudicial to the interest of 
the Bank as per charge one . However, gross 
negligence of the delinquent involving the bank 
in finantial loss has proved and is guilty under 
sub - clause ( J) of the clause of 19 .5 Chapter XIX 
of the Bipartite Setilement and 


1 . The CentralGovernment by exercising the powers 
conferred by clause ( d ) of sub - section ( 1 ) and sub - section 
2A of the section 10 of the Industrial Disputes Act , 1947 has 
referred this dispute vide Order No, L - 12012/321/97 /1R ( B . II ) 
dated 19 - 1 -1998 for adjudication on the following schedule : 

SCHEDULE 


( ii ) Guilty of charges under provision clause ( D ) 
of clause 19 .7 of Chapter XIX of the Bipartito 
Settlement." 


" Whether the action of themanagementof Vijaya 
Bank in dismissing Sh . Sulochana K . Suvarna 
w .e. f. 16 - 3 - 1987 on grounds of falsification of 
accounts and mis- appropriation is legal and 
justified ? If not, to what relief the said workman 
is entitled ? " 


6 . Clause 19 .5 defined the expression of gross 
misconduct by enumating more of the acts and omission on 
the part of the employee from (a ) to (i). Sub -clause (J) is 
“ Doing any act prejudicial" to the interest of the bank or 
gross negligence or negligence involving or likely to involve 
the bank in serious loss ; 


2 . The first party , at the time of this dismissal order 
was working as a Clerk at Kolar Branch . On 2-4 - 1982 he was 
placed under suspension contemplating a departmental 
enquiry . A charge sheet dated 2 - 6 - 1982 (Ex - M - 2 ) was issued 
to hermaking allegation of falsification ofaccounts and mis 
appropriation of Banks money. The charge mainly pertains 
of showing higher value of stamps used for outward letters 
other than the actual value of stamps required and the extra 
amount thus gained used to be mis -appropriated by the 
workınan . 

3. The charge sheet contains several fradulant practise 
of collecting inflatted amounts. Some of the allegations are 
high lighted in the charge sheet froin 10 - 12 - 1981 and some of 
the allegations relates to from March 1980 to April 1980 . In fact 
at para No. 18 , the charge sheet high lighted the amounts 


7 . Clause 19.7 defined that what is minor misconduct 
and what type of acts and omissions constitute minor 
misconduct. 

8. Under clause 19.5 any employee found guilty of 
gross inisconduct may be dismissed without notice or be 
warned or censured or have the adverse remark any to be 
Betined or have his increment stopped or if hismisconduct is 
condoned and to be merely discharges . 


0 . The punishment for minor misconduct are classified 
under clause 19 .8 which consisted of warning or censure , 
entering the adverse remark against him , increment stoppage 
for a period of not longer than 6 months. under 19 ,9 the 
workman found guilty ofmisconduct whether yross or minor 
shall not be given more than one punishment in respect of 
any one charge . 
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12 . Thereafter the disciplinary authority writes a 
detailed order and concludes by saying : 


10 . As it relates to gross negligence which is the first 
finding of enquiry officer in the conclusion referred to above. 
the discussions is to be found at page No. 26 (b ). For the 
purpose of understanding the said discussions are 
reproduced 


(b ) Gross negligence of negligene involving or likely 

to involve the Bank in serious loss . 


" However the highestpunishment of dismissal from 
the services of the bank without notices as proposed 
to be imposed on him . If you wish to submit any 
representation regarding the proposed punishment 
you should do so within seven days of receipt of 
this letter failing which it will be deemed that you 
have no representation to make in the matter and 
līnal order imposing the punishinent will be passed 
without reference to you " . 


From docuinentary as well as oral evidences , it could 
be noticed that, the domestic enquiry had failed to 
take proper care in entering the outward tappals 
meant for various departments of HO and RO in the 
concerned register i.e. outward Register for HO / RO . 


The DE as per his duties deposed by MW - 1 and 
MW -2 should have properly weighed cach tappals 
and affixed only the required stamps. Though the 
method of weighing adopted by PO during the 
examination ofMW - I and MW -2 during his special 
inspection questioned by DR . DR also got the state 
ments wcighed through MW - 1 during cross exami 
nation and recorded the weight. Since all the letters 
meant for HO was sentby ordinary post, it is proved 
that, the postage affixed is disproportionate 10 its 


15 . The first party submitted a detailed explanation 
dated 27 - 1 - 1987. He has high lighted in this explanation , how 
the reasoning of the disciplinary authority is not supported 
by any evidence and therefore such opinion cannot be 
formed . Thus first party not agreed with the findings on both 
charges. When this being his defence he states in his reply 
that theevidence ofMW - 1 ,MW - 2 are interpretted in a manner 
to suite the disciplinary authority to come to a different 
conclusion and therefore such conclusion is not warranted . 


14 . Having regards to these facts and circumstances 
we have to examine the law governing on this point and also 
to find out whether the order of dismissal was found 
necessary in this case . 


to the bank . Besides, sending separate covers! 
tappals to each departments of HO and more than 
one cover to RO on 10 -12- 1981 also resulted avoid 
able loss to the bank . 


Further , keeping disproportionate stamp/cash in 
stamps - in -hand account by the DE could have also 
reduced avoidable loss to the bank . 


The DE could have showed the outward tappals to 
officer after affixing the stamps on the cover for veri 
fication and sought better advice if he was not very 
conversant with the postage to be affixed correspond 
ing to the weight. 
Therefore , I hold that the DE was gross negligent 
involving the Bank in loss as per the edvidence 

brought before the enquiry. 

11 . The Disciplinary Authority after the receipt of the 
enquiry report sent a cominunication , purported to be the 
second show cause notice , proposing the punishmentwhich 
is dated 13- 12 - 1986 . By this communication the Disciplinary 
Authority enclosed a copy of the enquiry findings dated 
30- 9 - 86 and states ; 


15. The first party has specifically contended that the 
enquiry officer having found not guilty of the charges under 
falsification of accounts and mis -appropriation of Banks 
money, is proposed to hold that " gross negligence of the 
delinquent involving the bank in financial loss is proved and 
his guilt under sub -clause (J ) of the clause 19 . 5 Chapter XIX 
of the Bipartate settlement" . It is his further contention that 
this is a case of wrong conclusion and the order is perverse , 
It is also his further contention that the Disciplinary authority 
even went to the extent of interpreting and appreciating the 
evidence in a way prejudicial to the interest of the workman 
and therefore the findings of the enquiry officer and the 
findings of the Disciplinary Authority are liable to be quashed . 

16 . It is further contention when the order of the 
enquiry officer is perverse the disciplinary authority went 
further to over turn this order to implicate the workman which 
is also perverse order. 

17 . It is to be held at this Juncture that the enquiry 
officer holds not guilty or falsification of accounts and mis 
appropriation of Banks money, his further reasoning that the 
first party is guilty of gross misconduct is contrary to his 
own findings . Thercfore the findings of the enquiry officer is 
perverse. 

18 . The disciplinary authority after forming its 
opinion asks the workman to give his explanation and 
therefore it amounts to putting a cart before the horse. It is 
further contention that the management have also given a 
police complaint at Kolar city police station alleging mis 


"After final consideration of the enquiry proceed 
ings and evidence placed on records and the copy 
of the enquiry findings dated 30 - 9 - 1986 submitted 
by the enquiry officer only in respect of charge No . 
2 . But I cannot accept the findings of the enquiry 
officer with regard to charge No. I for the following 
reasons" . 
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appropriation of postal stamps worth Rs. 13 ,773 . The police 
after investigation found that there is no substance in the 
complaintand therefore, they have filed a B report and the 
leamed Magistrate also accepted the B report on 19-8 - 1989 
in CR No. 291/98, therefore the first party submitted , that the 
entire proceedings of the second party ismade with ill-motive 
which amounts to victimisation and unfair labour practice . 


19. The disciplinary authority has issued the notice 
communicating his intention of disagreeing to the findings 
of the enquiry officer as it relates to the first 
charge on 13 - 12 - 1986 . After passing the order of dismissal 
the workman approached the Appellate authority but without 
any success. Then he filed a writ petition before the Hon ble 
High Court of Kamataka in W .P . No. 12777 of 1987. This writ 
petition was decided on 20 -9 - 96 . By this order the writ petition 
was dismissed reserving the right of the workman to avail 
himself the remedy under Industrial Disputes Act. The court 
also directed if the matter comes up before the Industrial 
Tribunal the same shall be decided without reference to the 
fact of limitations, 

20 . Therefore, a valuable time of the first party was 
wasted in delay in the enquiry , police investigation , filling of 
writ petition and the reference is received for adjudication on 
19 - 1- 1998 

21. We have to mainly consider the validity of the order 
passed by the enquiry officer and the order of disciplinary 
authority in over tuming the findings of the enquiry officer 
on charge No. I and thereafter, passing an order of dismissal 
with notice . Since the materials to set aside the order of the 
enquiry officer, the legal aspect of the matter and the 
jurisdiction of the disciplinary authority in over turning and 
passing an order contrary to the findings given by the enquiry 
officer is to examined . 

22 . The power of the disciplinary authority in over 
turning the findings of the enquiry officer is recognised under 
law . In State of Rajathan vs. Sexena M .C . 1998 ( 1) LLJP 1244 at 
Para No. 5 the Hon ble Supreme Court held : 

“ The Disciplinary Authority recorded reasons for 
disagreeing with the findings of the enquiry officer and 
held that the charges against the respondent has been 
established . It is well settled that the disciplinary 
authority can disagree with the findings arrived at by 


is also well recognised . If the findings of the inquiry officer is 
against the workman , he is entitled to give his representation 
to the disciplinary authority to deffer from the reasoning of 
the enquiry officer and also to enable the disciplinary 
authority to niould the mode of punishment. Even the 
disciplinary authority after receipt of enquiry report is 
cxpected to issuv a second show cause notice on the question 
of proposed punishment if it is considered the order of the 
enquiry officer is acceptable . The rightof a workman to get a 
copy of the report to submit his opinion is recognised by the 
pronouncementof judgements . In Union of India and others 
Vs. Mohammed Ramzan Khan , AIR 1991 SC 471 and 
Managing Director, ECIL Vs. Karunakara , AIR 1994 SC 1074 . 
The law enunciated in Mohammad Ramzan Khan s case was 
given prospective effect in Karunakaran s case . The Supreme 
Court consistantly held that whenever the rules require an 
inquiry to be lield , for inflicting the punishment in queston , 
the delinquentemployee should have the benefit of the report 
of the enquiry officer before the disciplinary authority records 
its findings on the charges levelled against him . 

24 . In Punjab National Bank and others, appellants vs. 
Kunj Behari Misra, AIR 1998 Supreme Court 2713 ,the scope 
on this field is further enhanced . The law laid down in this 
decision is whenever the disciplinary authority proposed to 
deffer from the order of the enquiry officer ,which is favourable 
to the workman , the disciplinary authority must give an 
opportunity of hearning the delinquent before recording its 
conclusions. This position is high lighted in Paras 16 , 17 and 
18 and held : 


The disciplinary proceedings break into two stages. 
The first stage ends when the disciplinary authority 
arrives at its conclusions on the basis of the evidence , 
inquiry officer s report and the delinquent employee s 
reply to it . The second stage begins when the 
disciplinary authority decide to impose penalty on the 


but the only requirement is that the said disciplinary 
authority mustrecord reasons for his disagreementwith 
the findings of the enquiry officer. If the disciplinary 
authority gives reasons for disagreeing with the 
findings of the enquiry officer than the court cannot 
interfere with those findings unless it comes to the 
conclusion that no reasonable man can come to the 
said findings." 

23. The right ofthe delinquentto have a copy of equiry 
report before disciplinary authority takes action on that report 


which is to finally record an adverse finding to give a 
hearing to the delinquent officer . If the inquiry officer 
had given an adverse findings, the first stage required 
an opportunity to be given to the employee to represent 
to the disciplinary authority , even when an earlier 
opportunity had been granted to them by the inquiry 
officer. It will, therefore, not stand to reason that when 
the findings in favour of the delinquent officers is 
proposed to be overturned by the disciplinary 
authority then no opportunity should be granted . The 
first stage of the enquiry is not completed till the 
disciplinary authority has recorded its findings . Under 
Regn . 6 the enquiry proceedings can be conducted 
cither by an enquiry officer or by the disciplinary 
authority itself. When the enquiry is conducted by the 
enquiry officer his report is not final or conclusive and 
the disciplinary proceedings do not stand concluded . 
The discplinary proceedings stand concluded with 
decision of the disciplinary authority . It is the 
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disciplinary authority which can impose the penalty 
and not the enquiry offcer. Where the disciplinary 
authority itself holds an enquiry an opportunity of 
hearing has to be granted by him .When the disciplinary 
authority differs with the view of the enquiry officer 
and proposes to come to a different conclusion , there 
is no reason as to why an opportunity ofhearing should 
not be granted . It will be most unfair and inequitous 
that where the charged officers succeed before the 
inquiry officer they are deprived to representing to the 
disciplinary authority before the authority differs with 
the inquiry officer s report and, while recording a 
finding of guilt, imposes punishment on the officer. In 
any such situation the charged officer must have an 
opportunity to represent before the Disciplinary 
Authority before final findings on the charges are recorded 
and punishment imposed . This is required to be done as a 
part of the first stage of enquiry . 

25 . The contention of the learned advocate for the 
second party is that the order of the disciplinary authority is 
of the year 1986 and the law laid down by the Supreme Court 
in Mohammed Ramzan Khan s case is on 20 - 11 - 1990 when it 
was held to be prospective, the law enhanciated in Punjab 
National Banks s case (Supra ) would also be a prospective 
effect and therefore the court to take into consideration a law 
thatwas prevailing during 1986 . The learned advocate further 
contended that the disciplinary authority has issued a show 
cause notice dated 13 - 12 - 1986 enclosing a copy of the enquiry 
findings and also having given opportunity to the workman 
to submit his explanations in writing and also giving 
opportunity for oral representation there is no deniel of 
opportunity to the workman . 

26 . It is true that the disciplinary authority has 
complied the natural justice , to the extent possible . But the 
anomaly that arose at this juncture was that the disciplinary 
authority has given its reason in not accepting the findings 
of the enquiry officer in great detail . It is to be noted the same 
reasoning is adopted ver - batim in his final report dated 
16 - 3 - 1987 . I have carefully gone through the reasonings 
contained in the letter dated 13 - 12 - 1986 and 16 - 3 - 1987 and 
the reasoning given in December letter is reproduced in March 
Ictter. What this court wanted to imprçss at this juncture is 
that the disciplinary authority has already made up his mind 
to deffer the order of the enquiry officer on charge No. 1 by 
giving reasons. This amounts to prejudging a issue without 
hearing the other side and therefore, it is not permissible 
under law . If the disciplinary authority had stated its desire to 
disagreeing with the findings of the enquiry officer in a broad 
out line, the things would have been different. Therefore , the 
conclusion is, that the disciplinary authority has not 
considered the explanations offered by the workman both 
oral and written . Therefore , it is a case where necessary 
opportunity was not given to the workinan before the 
disciplinary authority disagreeing with the reasoning of the 
enquiry officer. On this ground alone the order of the 


disciplinary authority liable to be rejected . As it is a prejudged 
opinion of the disciplinary authority which is against the 
principles ofnatural justice. 

27 . The learned Advocate for the second party has 
placed reliance on a series of judgements as it relates to the 
punishment and the latches committed by the workman . 

28 . In Ratan Chandra and others Vs. Union of India 
and others , AIR 1993 Supreme Court 2276 , a retrenched 
employee enforcing his right after a lapse of 15 years. The 
court considered and held that the right is lost by delay , 

29. In U . P. Electricity Board Vs. Presiding Officer, 
Labour Court 1998 LABIC 1702 a learned single Judge of the 
Allahabad High Court has refused to grant relief where a 
workman raised an Industrial Dispute after delay of 8 years. 

30 . The above decisions are required to be discussed 
due to the fact that the first party by ignorance or wrong legal 
advise has filed the writ petition before the Hon ble High 
Court ofKarnataka in the year 1987 which came to be decided 
only in the year 1996 directing the workman to raise the 
Industrial Dispute . It is also high lighted in that judgement 
that there shall notbe any reference to the delay if the Tribunal 
considered the reference . 

31. The next judgement relaid by the second party is 
of our own high court in D . Padmanabhudu and Bank of India 
and another 1995 ( 1) LLJ 1076 . This is a case where on proved 
misconduct a lenient view was taken by the Labour Court on 
the ground that misappropriated amount do not belongs to 
the Bank . The samewas set aside by the High Court, 

32 . In view of these circumstances the disciplinary 
authority was not correct in over turning the reasoning of the 
enquiry officer on charge no . I and also not justified , in 
considering the same as major misconduct and imposing a 
punishment of dismissal. Though we agree to some extent 
the report of the enquiry officer the result of the report is to 
impose only minor punishment, since considerable time has 
been elapsed . This exercise cannot be under taken at this 
juncture , Having regards to these facts and circumstances 
Imake the following order : 

ORDER 
The second party are not justified in dismissing the 
services of the first party . Therefore, the order of dismissal is 
hereby set aside. The second party is directed to re-instate 
the first party . Since the first party suffered all these years , 
though the findings given by the enquiry officer that the 
workman is not guilty under falsification of accounts and 
misappropriation of Banks money , the second party shall 
pay 50 % of back wages to the first party. The first party is 
entitled for continuity of service and his salary shall be fixed 
as if he has continued in service in the same capacity . 

(Dictated to the stenographer, transcribed by her, 
corrected and signed by me on 4 - 5 - 1999 .) 

JUSTICE R . RAMAKRISHNA , Presiding Officer 
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Indian Bank , Cuffe Parade , Bombay and their workman for 
adjudication by this Tribunal. 


01. 31 . 1698. - italfte faar 37f4f744, 1947 ( 1947 
47 14 ) 1 YTT 17 31914 , Haine 54 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औधोगिक अधिकरण -I, मुम्बई 
के पंचाट को प्रकाशित करती है , जो केन्द्रीय सरकार को 19 - 5 - 99 को 
प्राप्त हुआ था । 


" Whether the action of the management of Indian 

Bank ,Maker Bowers, Cuffe Parade, Bombay in 
treating the services of Shri Ramdas S . Nikam , 
Cashier-Cum - Clerk Sr. No. 26406 as voluntary ces 
sation ofemployment w .e.f. 26 -7 - 1993 vide clause 
No. 16 of the bipartite settlement of 10 - 4 - 1989 is 
justified or not ? If not to what relief the workman 
is entitled for ?" 


[ À T9 - 12012 /328 /95 - 3715 .371 . ( - 11 ) ] 


सनातन, डैस्क अधिकारी 


2. 


The case of the workman is as follows: 


New Delhi, 19 May, 1999 


S . O . 1698. — In pursuance of section 17 of the Indus 
trial Dispute Act, 1947 ( 14 of 1947 ), the Central Government 
hereby publishes the award of the Central Government In 
dustrial Tribunal-1,Mumbaias shown in the Annexure in the 
Industrial dispute between the employers in relation to the 
management of Indian Bank and their workman , which was 
received by the CentralGovernment on 19 - 5 - 99 . 


[No. L - 12012/328 /95 - IR (B - II] 


SANATAN , Desk Officer 


ANNEXURĘ 


BEFORE THE CENTRAL GOVT. INDUSTRIAL 

TRIBUNAL NO. I,MUMBAI 


The workman joined as a Peon in the year 1978. He 
was promoted as Clerk - cum - Shroff in the year 1989 under the 
management of Indian Bank . On 26 - 3 -93 the daughter of work 
man met with a major accident. There was nobody in his 
family to take care of her . The workınan was therefore , attend 
ing on her and was not present on duty that date . On account 
of the same and monetary difficulties he suffered a nervous 
break down on 06 -4 - 93 and was taking treatment under Dr. 
Manoj S . Bhavsar from 6 - 4 - 93 to 18 - 8 - 93 . From time to time he 
had been informing the bank his inability to attend the duty 
enclosing medical certificate. When he reported for duty on 
18 -8 - 93 alongwith a medical certificate issued by Dr.Manoj, 
themanagement did not allow him to resume duty. Hewas 
informed by the Chief Officer that his services were termi 
nated as per the bipartite settlement and an order to effect 
that his employment came to a voluntary cessation from 
26 - 7 - 93. Before passing the order thebank did not issue any 
charge sheet, or conducted enquiry for his absence. It has 
not paid retrenchment compensation or notice pay as per the 
Provisions of law . The action of themanagement is therefore 
unjustified . The bipartite settlement providing for cessation 
of employment voluntarily is against the provisions of the 
Constitution and industrial Dispute Act. The said clause is 
illegal and void . There was no reply to his written submis 
sions to the Dy Gen .Manager. Theworkman was a member 
of Executive Committee of Indian Bank Employees Associa 
tion from 1980 — 1988. Hewas victimised for his union activi 
ties. The workman has no other source of livelihood. Hence, 
he prays for an order of reinstatement with back wages and 
other benefits . 


Present 


Shri Justice C . V . Govardhan 


Presiding Officer 


Reference No. CGIT -2 of 1997 


PARTIES 


Employers in relation to the inanagement 
of Indian Bank 


and 


Their Workman 


3. In the written statement the opponent contends 
briefly as follows: 


APPEARANCES : 


For the Managrmenti 


Shri M . B . Anchan , Advocate . 


For the Workman : Shri. Tigde, Advocate. 
State 

; Maharashtra 
Mumbai dated the 10th day of May, 1999. 

AWARD 
1. The CentralGovernment by its order dt. 02 - 1- 97 has 
referred the following dispute between the inanagement of 


The applicant was absenting himself from duty since 
26 - 3- 93 . The Bank had sent a telegram to the applicant to his 
last known address on 17 -4 -93 . A letter dt. 29 - 4 - 93 sent by 
registered post was returned stating the reason of absence. 
After a continuous absence of 90 days of the workman , the 
opponent had sent a notice on 26 -6 - 93 by registered post 
calling upon the applicant to report for duty within 30 days , 
failing which it would be deemed that he had retired voluntar 
ily as per bipartite settlement. This notice was also returned 
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with an endorsement that “ Addressee left the place " . Since 
the applicant did not rejoin duty before the stipulated period , 
the opponent informed him by registered letter dated 
4 - 8 - 93 that he was deemed to have voluntarily retired from 
the service of the Bank with effect from 26 -7 -93 as per the 
bipartite settlement. The service of the letter to the last known 
address is a valid service . The Bipartite settlement is prop 
erly complied with and the order dated 12 - 8 - 93 is valid and is 
binding on the applicant. Themedical certificate have been 
obtained by the applicant after proceedings were initiated 
before the Labour Commissioner . The certificate may not be 
true. The Regional Officer or other office of the Bank did not 
receive any letter said to have been sent by the applicant 
under certificate of posting. He had not sent any letter by 
registered post. The applicant had voluntarily retired from 
the banks service and the bank notified the sameby its order 
dated 12 -8 -93. The name of the applicant is therefore , re 
moved from rolls. There is no provision for issuing a charge 
sheet or conducting an enquiry as per the bipartite settle 
ment. The bipartite settienikswas signed by the manage 
ment of banks and the workmen represented by All India 
Bank Employees Association and National Federation of 
Bank employees. It provides for service conditions appli 
cable to the staff. The clause regarding voluntary cessation 
of employment is applicable in cases where an employee 
absents himself from work without submitting an application 
for leave for 90 days or more consecutively . The bank has 
complied with the clause that notice is to be given within 30 
days. The order passed by the bank is therefore, valid . It is 
not in violation of the Constitution or Industrial Dispute Act 
or ContractAct as alleged. The application is therefore, liable 
to be dismissed . 


worker. The bank only contends that when the worker 
absented himself a telegram was sent advising him to report 
for duty immediately failing which the matter will be viewed 
seriously . Except typed copy of a telegram the bank has not 
produced the receipt issued by the post office to establish 
that such a telegram was actually sent. Similarly , the bank 
claimsthat a letter by registered post was sent on 29th April, 1993 
calling upon the worker to report for duty immediately , on 
receipt of this letter and another letter dt. 26 - 6 -93 in which it is 
stated that the worker was absent unauthorisedly and in 
structed him to report for duty immediately within 30 days of 
receipt of that letter. The management has not produced any 
receipt for sending these two letters by registered post to the 
workers concerned . They have not field the returned covers 
in which it is alleged by the management that there are en 
dorsements to the effect that " Not Found" . The third letter 
sent by the management is on 12 -8 - 93 in which the Zonal 
Manager is said to have called the attention of the worker to 
their earlier letters and since the worker has failed to join on or 
before 26 - 7 - 93 hewas deemed to have voluntarily retired from 
the service of bank at the close ofworking hours of the Bank 
on 26 -7 -93 under voluntary cessation of employment of 
bipartite settlement dt. 17 - 9 - 84 duly modified by the settle 
ment dt. 10 - 4 -1989 . This order even though is said to have 
been sent to the worker , except a vague statement in the writ 
ten statement that the order has been sent by registered post 
no material has been placed by bank to cstablished the same 
by filling the postal receipt of the returned cover. There is not 
even oral evidence to the effect that the letters were refused 
by the worker or the postal authorities could not serve the 
letter. The worker in his evidence has stated that he has not 
shifted his residence . He has only stated that his doctor has 
shifted his residence from Bombay to Surat and he has not 
shifted his residence . When the worker has stated that he has 
not shifted his residence there is no room to hold these letters 
were sent to his address and they were returned as the ad 
dressee was not found. As already observed by me there is 
not even oral evidence to that effect. In the decision of the 
Supreme Court reported in 1998 Supreme Court 2722 Union of 
India and others vs. Deenanath Shantaram and Ors . It has 
been held as follows: 

“ A document sent by registered post can be stated to 
have been served only when it is established that it was ten 
dered to the addressee . Where the addressee was not avail 
able even to the postal authorities, and the registered cover 
was returned to the sender with the endorsement " Not Found " 
it cannot be legally treated to have been served " . 

As already observed by me, there is no material 
placed by the managementto show that actually the letters 
dt. 29 -4 - 93 , 26 -6 -93 and 12 -8 -93 were sent by registered post 
to the worker and they were returned with an endorsement to 
the effect " Not found " . As per the decision of the Supreme 
Court even a letter with endorsement not available made by 
the postal authority cannot be said to be a letter duly served 
on the addressee ; but in the present case even that 


4 . The worker has come forward with a claim that his 
services were terminated by an order of dismissal with retro 
spective effect passed by the bank without issuing notice or 
holding any enquiry , payment of retrenchment compensa 
tion notice pay and therefore, he is entitled for reinstatement 
with back wages and other benefits . According to the worker 
on account of the accident to his daughter and his attending 
on her and due to monetary difficulties he suffered a nervous 
breakdown on 6 - 4 - 93 and was taking treatment from 6 -4 -93 to 
18 -8 -93 under Dr. ManojBhavsar and that was the reason for 
his inability to attend duty . It is also his claim that he had 
been intimating his inability to attend duty through letters 
sent to the Bank under certificate of posting dt. 15 -4 -93 , 19 -5 -93, 
17 -6 - 93 and 16 - 7 -93 enclosing medical certificate .He has also 
produced copies of the letters said to have been written by 
him and the certificates of posting with the seal of the post 
office. The worker has been sending letters to the bank ex 
pressing his inability on account of his illness, therefore , 
cannot be doubted . Themanagement contends that they have 
not received any letter from the worker and he has not sent 
any letter by registered post to the Regional Office or other 
offices; but the management has not examined any witnesses 
to say that the bank has not received any letters sent by the 
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contingency does not arise because of the failure of the 
management to produce the registered cover of the postal 
receipt which would show that the management actually 
attempted to serve the letters on the worker. Therefore , I am 
of opinion that there is no valid service of the letters dt. 
29 - 4 - 93 ; 26 -6 - 93 and 12 - 8 - 93 . When the bank has failed to 
show that they have made attempts to serve the letters and 
order on the worker by sending them by registered post they 
cannot contend that the worker has to send his leave 
application by rogistered post and the letters sent by him 
under certificate of posting were not received by them . The 
management does not dispute that there was no charge sheet, 
or enquiry for unauthorised absence of the worker. They also 
did not dispute that notice pay and retrenchment 
compensation has not been paid . According to the 
management as per the terms of the bipartite settlement the 
worker who has absented himself for 90 days or more 
consecutive days is decrhed to have no intention of joining 
duties and all that the management is to do is to give a notice 
to his last krown address calling upon the employee to report 
for duty between the 30 days of the notice and that unless the 
employee reports for duty within 30 days or gives a 
satisfactory explanation for his absence he is deemed to have 
voluntarily retired from the bank s service on the expiry of the 
sarte notice and in the present case also the worker who has 
absented himself for more than 90 days was given 30 days 
notice and yethe did not join duty and therefore , he is deemed 
to have voluntarily retired from bank s service and therefore, 
the order dt. 12 - 8 - 93 has been communicated to him . The 
worker challenges clause 16 of the bipartite settlement 
contending that it is against the Constitution , provisions of 
Industrial Disputes Act and Provisions of Contract Act. I am 
of opinion that at present we need not go into the question 
whether the said clause is against the said provisions. Suffice 
it for us to observe that the said olauso nf the bipartite 
settlement provides that if the management is satisfied that 
the employee who has absented for more than 90 days 
unauthorisedly have no intention of joining duty it is enough 
if a notice giving 30 days time to the employee to report for 
duty is given and when he fails to report for duity within the 
stipulated period or fails to give a satisfactory explanation the 
employee will be deemed to have voluntarily retired from the 
bank service on the expiry of the said notice . This clause 16 
provides for 30 days notice and itmeans that notice should be 
served on the worker to enable him to report for duty within 
the stipulated period or gives an explanation stating the reasons 
for his inability to join the duties within 30 days . The words 
" Giving the notice to the employee s last known address" 
stated in this particular clause 16 of the bipartite settlement 
contemplates the notice only to enable the employee to comply 
with the notice and it cannot be done when the notice being 
actually not served on the employee. Giving a notice therefore , 
is not an empty formality to hold that the employee has opted 
for cessation of employmentof the bank . In that view I am of 
opinion that the decision of themanagement of the Bank that 
the workman has voluntarily opted for cessation of 


employment as per the bipartite settlement and therefore, is 
deemed to have voluntarily retired from service cannot be 
appreciated. It is only because of this decision of the bank the 
name of the worker has been removed from the rolls of the 
Bank . Removing the nameof the employee from the rolls of 
the establishment without a charge , or enquiry or notice or 
retrenchment compensation is not accordance with the 
Provisions of the Section 25 -F of the LD . Act . Therefore , I 
hold that the action of themanagement of Indian Bank , Cuffe 
Parade, in treating the service of Shri . Ramdas Nikam as 
voluntarily cessation of employment w .e.f. 26 - 7 -93 as per the 
bipartite settlement dt. 10 -4 - 89 is not justified and therefore , 
the workman is entitled to an order of reinstatementwith back 
wages and other benefits . 

5. In the result an Award is passed as follows: 

The action of the management of India Bank , Cuffe 
Parade in treating the service of Shri Ramdas Nika n as 
voluntary cessation of employment w . e.f. 26 - 7 - 93 as per the 
bipartite , settlement dt. 10 -4 - 89 is not justified and therefore, 
the workman is entitled to an order of reinstatementwith back 
wages and other benefits . 

C .V .GOVERDHAN , Presiding Officer 

7$ fait , 197 , 1999 
01. 31 . 1699, - uifT farar 3fef147 , 1947 ( 1947 
का 14 ) की धारा 17 के अनुसरण में , केन्द्रीय सरकार यूको बैंक के प्रबंधतंत्र 
के संबद्ध नियोगकों और उनके कर्मकारों के बीच , अनुबंध में निर्दिष्ट 
औद्योगिक विवाद में केन्द्रीय सरकार औधोगिक अधिकरण , कलकत्ता के 
पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 19 - 5 -99 को प्राप्त 
377 2771 
[ 7 . 161 - 12012/355/ 91 - 3716. 397 .( 1 - 11) ] 

सनातन , डैस्क अधिकारी 
New Delhi, the 19th May , 1999 
$ . 0 . 1699 . - In pursuance of Section 17 of the Indus 
trialDisputes Act ,1947 (14 of 1947), the CentralGovernment 
horeby publishes the award of the Central Government in 
dustrial Tribunal, Calcutta as shown in the Annexure in the 
Industrial dispute between the employers in relation to the 
management of UCO Bank and their workman , which was 
received by the Central Government on 19 - 5 - 99 , 

No. L - 12012 /355/91-IR ( B - 11)] 

SANATAN ,Desk Officer 

ANNEXURE 
CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL AT CALCUTTA 

ReferenceNo. 12 of 1992 
Parties : Employers in relation to the management of 
UCO Bank . 

AND 


Their workman , 


14 ( 11 .24 7 
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PRESENT: 


Mr. Justice A . K . Chakravarly . . . . . . Presiding Officer, 


APPEARANCE : 


has also alleged that as an ex - serviceman , according to para 
graph 8 .2 of the promotion policy , the concerned workman is 
eligible to get two years weightage for completion of 16 years 
service in the Army after rendering three years service in the 
bank . The union accodingly prayed for promotion of the con 
cerned workman to the clerical cadre from subordinate cadre 
on account of his passing the SLC examination and for giv 
ing him due weightage of service for counting of seniority . 


On behalf ofmanagement : Mr. H . R .Khan , Legal 

Retainer of the Bank . 


On behalf of workmen : Mr. D . P . Roy , President of 

the Union . 


STATE : West Bengal 


INDUSTRY : Banking 


AWARD 


By Order No. L - 12012 / 355 /91- IR (B -II ) dated Nilthe Cen 
tral Government in exercise of its powers under section 10 ( 1)(d ) 
and ( 2A ) of the Industrial Disputes Act , 1947 
referred the following dispute to this Tribunal for adjudica 
tion : 


4 . Themanagement of UCO Bank filed a written state 
ment, alleging , inter alia , that due to his recorded designation 
as watchman , he used to officiate in higher functionalallow 
ance bearing posts , namely, Daftary , Head Peon etc , as per 
clause 5 . 7. 2 of the promotion policy agreement, 1988 read 
with point No. 6 ofHead Office circular No. CHO /PAS/ 16 / 88 
dated 15 - 7 - 1988 . The management accordingly alleges that 
his appointment was only as a " Watchman and he has no 
right to demand inclusion of his name in the seniority list of 
staffs having combined designation . The bank also denied 
the claim of the union that the concerned workinan is other 
wisc eligible to get promotion to the clerical cadre for the 
ground of passing the " Prabeshika" examination from 
Deoghar Hindi Vidyapith in 1989 which is cquivalent to SLC 
examination . The matter was brought to the notice of the 
Government of India which inforned the bank that passing 
of " Prabeshika " examination from Deoghar Hindi Vidyapith 
cannot be considered as equivalent as SLC for employment 


"Whether the action of the management of UCO Bank 

in not giving promotion to Sh . D . N . Sikdar is 
justified ? If not to what relief the workinan is 
entitled to 7 " 


2 . Instant reference has arisen at the instance of All 
India United Commercial Bank Staff Federation ( in short, the 
union ) for denial of promotion to one D . N . Sikdar, an em 
ployee of the UCO Bank , 


concerned workinan is eligible to get two years weightage as 
per promotion policy of the bank .Management also alleged 
that on different occasions the concerned workman appeared 
in the promotion test, but failed to qualify himself in the same. 
Management has accordingly prayed for dismissal of the claim 
of the union . 


5 . In its rejoinder, the union increly reiterated its case as 
made out in the written statement. 


3. Union s case, in short, is that the concerned work 
man , D . N . Sikdar was appointed in the UCO Bank as a watch 
man in the subordinate cadre on 27th June, 1978 and was 
posted at Calcutta Main Office. Thereafterhe was transferred 
to different branches of the bank as the watchman -cum -peon . 
The procedure for promotion from sub - staff to clerical cadre 
are laid down in the promotion policy settlement made be 
tween themanagement ofUCO Bank and the representatives 
of the workman from time to time. The union alleges that the 
name of the concerned workman should be recorded in the 
common seniority list of peon as the workman has a com 
bined designation of watchman -cum -peon according to para 
graph 5 , 7 (ii) of the promotion policy agreement dated 13th 
April , 1988 . The Bank did not recorded the name of the con 
cerned workian in the common seniority list in violation of 
the aforesaid provision . It is alleged that due to such illegal 


6 . Heard Mr. H . R . Khan appearing on behalf of the 
management. Mr. D . P . Roy, representative of the union was 
not present at the time of argumenteven though he appeared 
for the union upto a certain length of time. Both sides pro 
duced certain documents and two witnesses were examined 
on behalf of the union and one for themanagement. 

7. The main grievance of the concerned workman is 
that though he is entitled to promotion in the clerical cadre , 
the management is intentionally refusing to give him such 
promotion . It appears from Ext. W - 1 that he was appointed as 
a watchman . From ext. W -2 it appears that he was posted as 
a watchman -cum - peon . One of the reasons which promopted 
the bank not to include his name in the seniority list of peon 
is that he was not appointed as a peon . It is true that he had 
to do other works of peon apart from doing the work as a 
watchman , but that does not change the nature of his work 
as a watchman . Be that as it may , the main grievance of the 
workman is that though he has passed the " Prabeshika " 


prived from getting higher functional allowance for no fault 
of his own. It is also alleged that the concerned workman is 
also eligible for promotion to clerical cadre from subordinate 
cadre as he has passed the " Prabeshika " examination from 
Deogarh Hindi Vidyapith in 1989 which is equivalent to SLC 
examination or Matriculation examination . As per promotion 
policy , subordinate staff who have passed SLC or Matricula 
tion examination shall be eligible for promotion . The union 
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examination from Deoghar Hindi Vidyapith , still his case was 
not considered for promotion . The management has alleged 
that the Government of India refused to recognise the pass 
ing of such examination as equivalent to passing of SLC 
examination which is one of the basis of promotion in terms 
of the promotion policy. The agreementon proniotion policy 
is marked Ext. W - 9 in this case, it appears from Ext. W - 10 that 
passing of " Prabeshika" examination from Deoghar Hindi 
Vidyapith is not sufficient for fulfledged recognition . The 
managementwas therefore justified in not recognising such 
certificate for the purpose of promotion . 


[ . 9 - 12012/356 /94 - 3175 .HR .( I.- ID) ] 


सनातन , डैस्क अधिकार 


S . O . 1700. - - In pursuance of Section 17 of the Industrial 
Disputes Act, 1947 ( 14 of 1947 ), the CentralGovernment hereby 
publishes the award of the Central Government Industrial 
Tribunal, Bangalonvas shuwn in the Annexure in the industrial 
dispute between the ern s in relation to themanagement 
of Syndicate Bank andtir workman , which was received by 
the CentralGovernment on 19 - 5 - 99 . 


8 . It however appears from the evidence of the con 
cerned workman that he has subsequently passed the I. A . 
cxamination of the Patna University .MW - 1, ParimalRoy who 
is the Assistant Chief Officer in the Personnel Dept. Zonal 
Office at Calcutta of the bank has stated in his evidence that 
in 1996 the bank invited applications from two categories of 
candidates who have passed the matriculation examination 
or having higher qualification while the second being those 
candidates who have not passed the School Final Examina 
tion . In response to that notice the concerned workman ap 
plied as first category candidate as he has passed in the 
meantime the I. A . Examination of Patna University in 1991, 
The first category of candidate are not to sit for any examina 
tion , but their seniority is fixed on promotion on the basis of 
their date of joining , weightage , qualification etc . He also 
stated that due weightage in the service was given to the 
concerned workman because of his military service. It will 
further appear from his evidence that all the employees who 
obtained promotion on the basis of the aforesaid notification 
got their promotion on 9 - 5 -1997 and the concerned workman 


No. L - 12012/356 /94 -IR (B -II) ] 

SANATAN , Desk Officer 

ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 
TRIBUNAL - CUM -LABOUR COURT,BANGALORE 

Dated 14th May , 1999 
Present : Justice R . Ramakrishna, Presiding Officer 

C.R . No . 140 /1997 


I Party : 


was fixed at a much higher level because of weightage and 
other consideration . 


The General Secretary 
Syndicate Bank Staff Association 
Anooradha Building, S . C . Road , 
Bangalore -560009 


9 . The concerned workman having thus already ob 
tained his promotion alongwith weightage and the reference 
being based on the belief that such promotion had not been 
given , no further discussion in this matter is necessary , 


II Party : 
The Dy.GeneralManager 
Syndicate Bank Z . O ., 
Punja Building, Lal Bagh , 
Mangalore -575003 


10 . The subject matter of the reference having thus 
become non -estby the action of themanagement by grant of 
promotion on the concerned workman no further relief shall 
be available to him , 


AWARD 


11 . The reference is disposed of accordingly by this 


award . 


J . The Central Government by exercising the powers 
conferred by clause ( d ) of sub - section ( 1 ) and sub - section 2A 
of the section 10 of the Industrial Disputes Act , 1947 has 
referred this dispute vide order No .L . 12012 / 356 /94 - IR ( B . II) 
dated 12th May , 1996 for adjudication on the following 
schedule . 


Dated Calcutta, the 7th May, 1999 , 


A . K . CHAKRAVARTY, Presiding Officer 


SCHEDULE 


fact, 19 


, 1999 


T. 31 . 1700 . — itelfia farg 3fUfR4H , 1947 ( 1947 
CAT 14 ) ont UR 17 TARU Ħ , prosta e fische 


" Whether the action of the management of Syndicate 
Bank, Mangalore in jimposing the punishment of stoppage of 
two increments with cumulative effect on Shri M .P . Talakeri 
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ur 


Clerk , vide their order dated 31 -5 - 1991 is legal and justified ? If 
not, to what relief is the said workman entitled ? " 
. 2 . This dispute is espoused by the General Secretary, 
Syndicate Bank Staff Association , Bangalore. The concerned 
workman is Shri M .P. Talakeri. At the relevant point oftimehe 
was working as Clerk atDivisional Office, Hubli. The charge 
sheet dated 8 - 11 - 1985 was issued to him , which rụns to 5 
pages. of various misconduct committed by him . The charges 


9. Since the General Secretary is unable to point out 
any perversity in the proved misconduct made against this 
workman the report has to be accepted in toto . Themisconduct 
is grievous one but the disciplinary authority has taken a 
lenient view and the workman should thank himself for this 
good gesture extended to him by the disciplinary authority . 


10 . In vicw of these facts and circumstances the second 
party are justified in imposing the punishment of stoppage of 
two increments with cumulative effect to the first party . w .e .f. 
31- 5 - 1991 . The reference is answered accordingly . 


(Dictated to the stenographer, transcribed by her, 
corrected and signed by me on 14th May , 1999 .) 


JUJTICE R . RAMAKRISHNA , Presiding Officer 


Horti branch connived with the then manager Shri V . G . Kuratti 
of Horti branch , Shri K . B . Bhaskaraiah , the then Farm 
Representative , Shri H .K . Hegdeyal, the pigmy collection 
agent, Shri P . S . Talakeri, is his father . He has obtained 
signatures/Left hand thumb iinpressions of his family 
members/other poor uneducated people of Horti village on 
the relative loan applications and issued withdrawal slips in 
their names by filling the sameby him and handed them over 
to Shri V . G . Kuratti to enable him to sanction loans under 
IRDP scheme and received the amount directly on behalf of 
the loanies and thereby he was committed gross misconduct 
of doing acts prejudicial to the interest of the Bank. 

3 . The enquiry which was commenced at the earliest 
point of timewas finally concluded on 21 -8 - 90 . The enquiry 
report which held against him , was accepted by the 
management and proposed punishment of dismissal. 

4 . Enquiry officer on the basis of the evidence placed 
before him held thatthis workman is guilty of two charges and 
with regard to other charges he held him not guilty and also 
he stated he is the victim of circumstances. It is represented 
thatthemanager who was incharge of that bank was dismissed 
from service . 

5 . However on the explanation of this workman the 


famt, 19 , 1999 
07.31 . 1701. - stufe f446 34f744 , 1947 ( 1947 
cft 14 ) tant 17 HUH, 14 H 414 # # 
इंडिया के प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच , 
अनुबंध में निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक 
अधिकरण चंडीगढ़ के पंचाट को प्रकाशित करती है , जो केन्द्रीय सरकार 
ont 19 - 5 - 99 277 14 TOT TI 
[ # . 14 - 12012/431/90 - 3774 .3942.( .- 11) ] 

सनातन, डेस्क अधिकारी 


place of proposed punishment of dismissal it is substituted 
for stoppage ofnext two increments with cumulative effect. 

6 . It is to be noted at this stage that the first party was 
not inclined to challenge the validity of the domestic enquiry . 
His submission is noted and the domestic enquiry was held 
fair and proper as it relates to the procedural aspect of the 
matter. 


New Delhi, the 19th May , 1999 
S . O . 1701 .-- In pursuance of Section 17 of the Industrial 
Disputes Act, 1947 ( 14 of 1947 ), the CentralGovernmenthereby 
· publishes the award of the Central Government Industrial 

Tribunal, Chandigarh as shown in the Annexure in the 
industrial dispute between the employers in relation to the 
manageinent of Central Bank of India and their workman , 
which was received by the CentralGovemment on 19 - 5- 99 . 

(No. L - 12012/431/90 -IR ( B - II )] 

SANATAN , Desk Officer 
ANNEXURE 


7. Shri Alse,General Secretary ,who is representing the 
workman submits that the punishment now imposed is too 
harsh which requires reconsideration . The basis to make such 
subin ission is thatthe evidence ofCBI officer who investigated 
this matter is not conclusive as he expressed some doubt. 

8 . This doubt connected to the fact of getting any 
inonetary benefit through this transaction by this workinan . 
It is crystal clear thathe has indulged all his family inembers to 
get this loan and he also persuadedmany illiterate and ignorant 
persons. Therefore we do not know whether they have 
enjoyed the benefit of those loans. Admittedly due to several 
factor the enquiry was continued and concluded in about 5 
years . 


BEFORE SHRIB . L .JATAV , PRESIDING OFFICER, CENTRAL 
GOVERNMENT INDUSTRIAL TRIBUNAL -CUM -LABOUR 
COURT, CHANDIGARH 

Case No . I.D . 42 of 1991 
President , CentralBank of India Employees 
Union | aryana , 129 Lal Kurti Ambala Cantt. 

. . ........Petitioner 


Vs. 


RegionalManager, 
Central Bank of India , 
427 / A , KumharMandi, 
Ludhiana . 


476 41 79143 : 57 19, 1999708 29, 1921 
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- 
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- 


SATU 


ANNEXURE 


Representatives : 


For the workman 


: 


None 


BEFORE THECENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL CUM -LABOUR COURT BANGALORE 


For the management 


; 


Shri S.L . Batta 


Dated 7th May, 1999 


AWARD 


( Passed on 16th March , 1999 ) 


PRESENT : JUSTICE R . RAMAKRISHNA PREŞIDING 

OFFICER 


C . R . No . 104 /1998 


The CentralGovt.Ministry of Labour vide Notification No. L 
12012/431/90 -I.R . ( B . 2 ) dated 5th April, 1991 has referred the 
following dispute to this Tribunal for adjudication : 


| Party 


“ Whether the action of the Regional Manager, Central 
Bank of India , Ludhiana to not paying CCA to Sh . Balwant 
Raj , Arned Guard , w .e.f. 16 - 12 - 87 is legal and justified ? If not 
to what relief the concerned workman is entitled ?" 


The Secretary 
Canara Bank Employees Union , 
J. C . Road , 
Bangalore -2 


2. Despite several notices none has put up appearance 
on behalf of the workman . It appears that workman is no 
longer interested to pursum with the present reference. In 
view of the above , the present reference is returned to the 
appropriate Govt. for want of prosecution . 


Il Party 
The Dy. GeneralManager 
Canara Bank 
M . G . Road , 
Bangalore - 1 


AWARD 


Chandigarh 
16 -3 -1999 


B . L . JATAV, Presiding Officer 


1. The Central Government by exercising the powers 
conferred by clause (d ) of sub -section (1 ) and sub-section 2A 
of the section 10 of the industrial disputes Act , 1947 has 
referred this dispute vide order No .L . 12013/16 /98 - IR (B .II) dated : 
14 - 12 - 1998 for adjudication on the following schedule . 


fart, 197, 1999 


SCHEDULE 


“ Is the Management of Canara Bank justified in 
recovering Rs. 12 , 500 /- from Smt. Prema Adiseshan to 
make up the losses to the Bank ? If so, to what relief the 
said workman is entitled ?" 


21.37 .1702 . -- Humo forall sauf 47 , 1947 ( 1947 
py 14 ) TURT 17 37ARY 

ATT ART # 15 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरणबैंगलोर 
# tag # fre Fatt , ta en 7 19 - 5- 99 
प्राप्त हुआ था । 

( H . M - 12013 /16 /98 - 3776.37 .( - 11) ] 

सनातन, डैस्क अधिकारी 


2. This dispute is referred to this Tribunal at the instance 
of first party . It looks ,that the Secretary of theUnion espoused 
the case of the workman , 


New Delhi, the 19th May , 1999 


3 . After receipt of the reference notices are issued for 
both parties by ordinary post. This notices are served . Though 
it is obligatory on the part of the first party to assist this 
tribunal for expeditions disposal of the dispute the has not 
cared to participate in the dispute , Infact a registered notice 
also issued and the same was duly served . 


$ . 0 . 1702 . - In pursuance of Section 17 of the Industrial 
Disputes Act, 1947 (14 of 1947), the CentralGovernmenthereby 
publishes the award of the Central Government Industrial 
Tribunal Bangalore as shown in the Annexure in the Industrial 
Dispute between the einployers in relation to the management 
of Canara Bank and their workman , which was received by the 
Central Government on 19 - 5 - 99 . 


4 . When the case is called today, the first party has not 
appeared . Since the workman is represented by a Secretary of 
the Union a duty is çasted to him to do all necessary things to 
the benefit of the workman for whom he is representing . He 
deliberately flouted themandatory provisions contained under 
Rule 10 ( b ) of the Rules. 


(No. L - 12013 /16 / 98 - IR (B -II)] 

SANATAN , Desk Officer 
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us 


AWARD 


5 . In view of these circumstances the reference is 
rejectod . 


(Dictated to the stenographer, transcribed by her 
corrected and signed by me on 7th May, 1999 .) 

JUSTICE R . RAMAKRISHNA , Presiding Officer 


1. The Central Goveroment by exercising the powers 
conferred by claude (d ) of sub - section ( 1 ) and sub -section 2A 
of the Section 10 of the Industrial disputes Act , 1947 has 
referred this dispute vide Order No. L - 14012/41/93 -IR (DU ) dated 
3- 10 -94 for adjudication on the following schedule. 


SCHEDULE 


af fawi, 28 796, 1999 


1.311. 1703, — trailf 1 fang ff144 , 1947 ( 1947 
T 14 ) TYRT 17394247, 7 * 149* 9r Ta svifrafit 
( पी ) ( आई) आर. एण्ड डी ईस्ट के प्रबंधतंत्र के संबद्ध नियोजकों और 
उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट औद्योगिक विवाद में केन्द्रीय 
सरकार औद्योगिक अधिकरण बंगलौर के पंचाट को प्रकाशित करती है , 

79 T 28 - 5 - 99 517 EST 911 


" Whether the action of the management of Garrison 
Enginecring (P ) ( I) R & D East, Bangalore over refusal 
of employment to Shri K . Muniraju and treating the 
appointment order issued to Shri Muniraju as 
cancelled is proper , legal and justified ? If not, to 
what relief the workman concerned is entitled ?" 


2 . The subjectmatter relates to an officer of appointment 
on 29th October 1987 in the second party to the post of 
Chowkidar in M .E .S . 


( # . 127 - 14012/41/93 – 379. 37R . ( 31. 7.) ] 


बी. एम . डेविड , डैस्क अधिकारी 


New Delhi, the 28th May , 1999 


3 . The second party is a Military establishment. The 
first party was selected to the post of Chowkidar in the 
interview held on 13 - 10 - 1983 . An appointment order was 
issued as per Ex. M - 2 dated 29 - 10 -1987 and he was asked to 
report for duty on or before 15 - 11 - 1987. He was also asked to 
intimate regarding his acceptance or otherwise of the offer of 
appointment on the conditions stipulated in the said order, 


S . O . 1703 . - In pursuance of Section 17 of the Industrial 
Disputes Act, 1947 ( 14 of 1947 ), the CentralGovernmenthereby 
publishes the award of the Central Government Industrial 
Tribunal Bangalore as shown in the Annexure in the Industrial 
Dispute between the employers in relation to themanagement 
ofGarrison Engincering (P ) (1) R & D East and their workman , 
which was received by the Central Government on 28 - 5 - 99 . 


4 . After this stage the second party contended that the 
first party has not reported for duty. The contention of the 
first party is that due to sickness he was not able to report for 
duty till 28 -2 - 1988 . 


[No . L - 14012/41/93- IR (DU )] 


B .M . DAVID , Desk Officer 


ANNEXURE 


BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL CUM - LABOUR COURT BANGALORE 


Dated 18th May, 1999 
PRESENT: JUSTICR. RAMAKRISHANA 


5 . The averments made in the claim statement by the 
first party is thatafter receiving the appointment order he has 
reported to duty on 14 - 11- 1987 and produced all the necessary 
certificates. After reporting to duty he has fell sick and he 
could not attend to his duty due to his prolonged sickness till 
themiddle of February 1988 . After recovery he went with 
fitness certificate but he was not allowed to work . Due to their 
assurance he was visiting now and then buthe was not offered 
his job . Thereforeheraised a conciliation before the Assistant 
Labour Commissioner. The directions given by the Assistant 
Labour Commissioner to reinstate this workman was 
considered by the second party but after waiting for 8 months 
they did not agree to the suggestions made by Assistant 
Labour Commissioner. Therfore he has prayed for re 
instatement, backwages and other benefits available under 
law , 


PRESIDING OFFICER 


C . R . No.82/1994 


I PARTY 


II PARTY 


Shri K . Muniraju 

The Garrison Engineer ( P ) (1) 
Slo Late C . V . Krishnappa, R & D East, DRDO Complex, 
Kaverinagar, Whitefield C . V . Raman Nagar, Post, 
Road, Mahadevapura Post , BANGALORE - 560 093. 
BANGALORE -560 009. 


6 . The second party in their counter statement 
contraverted the averments made in the claim pctition in total. 
According to the second party persuant to the order of 
appointment the first party with all testimonials approached 
on 13 - 11 - 1987 . After putting up all the documents to the 
Garisson Engineer on the sameday he was asked to report for 


( 471 11 - 53 ( ii ) ] 


4767 
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duty on 15 - 11- 1987 . He did not report on 15 - 11 -87. The second 
party issued two letters dated 27 - 11 -87 and 7 - 1- 88 to report 
for duty but there was no response . Since he was failed to 
report for duty it was assumed that he was not interested to 
take up the appointment. Meanwhile the local recruitment 
sanction for 1987- 88 had also automatically stood cancelled 
due to lapse of time. 


7 . It is further contended that the first party who did not 
made any attempt to report for duty nor sent any reply to the 
letters sentearlier has sent a legalnotice dated 29- 8 -92 directing 
the second party to appoint him within 7 days from the date of 
the notice . Thereafter he raised dispute before the Assistant 
Labour Commissioner where the second party also 
participated and submitted the above facts . However on the 
instructions of the Assistant Labour Cominissioner ( C ) to 
consider the case of the first party sympathtically thematter 
was referred to the Chief Engineer , Head Quarters, Southern 
Command , Pune through the Zonal Chief Engineer, R & 
D , Secunderabad had after due consideration he turned 
down the petition of the first party workman due to non 
existence of local recruitment sanction for the period 
1987- 88 and further due to the abnormal delay in 
submission of the claim petition . 


13 . MW - 1 for second party gave the evidence as it 
relates to their defence . It is his evidence that a direction was 
given in Ex . M -2 to report for duty on 15 - 11 - 87 . Instead of that 
date the workman came on 13 - 11 -87 and submitted a letter Ex . 
M - 3. He has also produced all necessary documents which 
he was asked to bring to report for duty . Thereafter he advised 
to report for duty on 15 - 11 -1987 . Hehas not reported to duty 
on that date nor intimated for not joining duty on that day . 
Therefore the management have sent a letter dated 21- 11 - 87 
as per Ex. M - 4 . Since there was no reply they have sent one 
more letter Ex. M -5 dated 7 - 1 - 88 by RPAD requesting the 
workman to report or send the reply before 18 - 1 - 88 . After 
about4 1/2 years he has sent a legal notice as per Ex . M -6 
which was replied as per Ex . M - 7. Thereafter a conciliation 
was raised where the second party participated . Then on the 
suggestion of the RegionalLabour Commissioner ( C ) an effort 
wasmade to contact the office at Pune to provide employment 
to the first party . But due to the reasons stated in Ex. M -8 the 
higher authoritieshave rejected claim of the first party . 


14. On going through the pleadings and the related 
evidence it is clear that the first party after approaching the 
second party on 13 - 11 -87 has not approached them till he has 
issued a legal notice for his appointment. He has not denied 
the receipt of two letters sent by second party calling him to 


8 . The averments also met by para wise comments . 


9. Though the schedule to the reference is a substantial 
issue to decide in this dispute but iny learned predecessor 
framed a point for consideration . 


sending any reply to their letters. His contention thathe was 
ill and he was hospitalised is not proved . Infact the higher 
authorities at Punc have once again considered any scope for 
providing the employment after a lapse of 5 to 6 years butdue 
to the reasons considered thercon the first party was not 
provided the job which was offered to him during 1987. 


" Whether the claim of the first party about their refusal 
of employment by the second party is true and in 
accordance with law ?" . 


10 . The first party was directed to lead evidence. The 
parties placed their respective evidence during the 1st week 
of 1999. 


15 . Therefore it is crystal clear that the first party on his 
own wrongmade himself disentitled for the job offered to him 
during 1987 There is no material that with any inotive second 
party deprived the first party to report for duty and to enjoy 
as a Chowhidar, 


16 . in these circumstances I do not think that any 
interference can bemade to give vent to the casemade by the 
first party and in the result. Imake the following Order. 


ORDER 


Il. The first party deposed that he has reported for 
duty on 14 - 11 -87 and actual performance of work on 16 - 11 -87 
as 15 - 11 - 87 was a Sunday . Except the oral testimony of the 
first party there is no corroboration to this fact. Further case 
made out by him is that he was ill and took treatment at 
Government Hospital, Krishnarajapuram . He went to report 
for duty on 28 -2 - 1988 along with medical certificate . He was 
not taken for duty though on oral assurance . He has visited 
the second party for about 15 times . 


Thc Second party are justified in refusal of employment 
to the first party in the facts and circumstances of this case. 
The reference is answered accordingly . 


(Dictated to the stenographer, transcribed by her , 
corrected and signed by meon 18th May , 1999 .) 


JUSTICE R .RAMAKRISTINA. Presiding Officer 


duty on 14 - 11- 1987 . Hehas adınitted of having received the 
letters 27 - 11- 87 and 7 - 1- 88. He has denied the suggestion 
except sending legal notice after 4 years he did notmade any 
efforts to report for duty . 
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[ 7 . 9 - 12012 /310 /96 - 371 , 372 , ( 2 - 1) ] 

सी, गंगाधरण , डैस्क अधिकारी 


New Delhi, the 25th May , 1999 
S . O . 1704 .- - In pursuance of Section 17 of the Indus 
trial Disputes Act, 1947 (14 of 1947), the CentralGovernment 
hereby publishes the award of the Industrial Tribunal-I, 
Hyderabad as shown in the Annexure in the Industrial Dis 
pute between the employers in relation to themanagement of 
Indian Bank and their workman , which was received by the 
CentralGovernment on 24 - 5 - 99 . 


referred the following Industrial Dispute under Section 10 ( 1) 
( d ) and sub - Section 2 (A ) of Industrial Disputes Act, 1947 for 
adjudication to this Tribunal : 

" Whether the action of the management of Indian Bank , 
Hyderabad in terminating the services of Smt. Yadamma 
without following the provisions of Section 25-F of the 
I. D . Act, 1947 is legal and justified ? If not,to what relief 

the said workman is entitled ?" 
Both parties appeared through their counsel and filed their 
respective pleadings . 

2 . The General Secretary of the petitioner-union filed 
the claims statement contending as follows : The worker Smt. 
Yadamma who was working in the Darulshafa Branch in 
Hyderabad , of Respondent Bank since 15 - 11 - 1985 , was 
terminated from service on 16 -6 - 92 . While terminating her 
services, she was not served with any show cause and mo 
disciplinary action was taken by the Management. She 
approached the management for regularisation but in vain . 
Hence she filed Writ Petition No. 9421/87before the Hon ble 
High Court of A . P . and in W . P . M . P .No. 12527/87 the Hon ble 
High Court directed the Management to interview her along 
with other candidates sponsored by the Employment Exchange 
for the post of Sweeper in the said Branch . In turn the Bank 
interviewed her on 13 - 12 - 89 i.e . 2 1/ 2 years after court order 
that too after she produced Memo dt. 6 - 12 -89 stating the WP 
is no more on the file ofHon ble High Court. Even after two 
years from interview i.e . in 1991 the management did not 
regularise her services. Hence Smt. Yadamma made 
representation to Management, the manageinent refused to 
regularise her services. Thus the management violated the 
Section 25F , 25G and 25H ofl. D . Act. She was in the services 
of the Bank uninterruptedly between 15 - 11 -1985 and 16 -6 -92 
and worked for more than 240 days in a calendar year. The 
petitioner prayed for her reinstatement into service from 
15 - 11- 1985. 


[No. L - 12012 /310 /96 - IR ( B -II] 
C .GANGADHARAN , Desk Officer 

ANNEXURE 
BEFORE THE INDUSTRIAL TRIBUNAL -IAT 

HYDERABAD 
Present; - Sri C . V . Raghavaiah , B . Sc., B . L ., 

Industrial Tribunal-1. 
(Dated this the 9th day of March , 1999 ) 

INDUSTRIAL DISPUTE NO. 52 OF 1997 . 
Between : 
The General Secretary ,Indian Bank , 
Employees Association , C /o Indian Bank , 
ZonalOffice,5 -9 -20 /A , 
Secretariat Road ,Hyderabad . 

Petitioner 

And 
The Chief Manager , Indian Bank 
ZonalOffice, 5 -9- 20 /A , 
Secretariat Road , 
Hyderabad . 

Respondent : 
APPEARANCES : 

Sri K . Ashok Rama Rao , Advocate for the Petitioner. 

M /s. P . R . Prasad and C . V . V . Prasad , Advocates for the 
Respondent. 

AWARD 
TheGovernmentof India ,Ministry ofLabour, New Delhi 
by its Order No. L - 12012 /310 /96 /IR ( B - 11 ) dated 18 -8 - 1997 


3 . The Respondent filed a counter resisting the claim 
petition filed by the petitioner. It contended that the worker 
Smt. Yadammawas engaged only on casual wages for a certain 
period only i.e . in the years 1985 and 1986 as a part time 
sweeper. She was engaged only for an half -an -hour in a day . 
Therefore she was not discharging the regular duties of 
sweeper . The question of initiating disciplinary proceedings 
would arise only in case of regular staff and therefore her 
contention is wholly misconceived . As per the directions of 
the Hon ble High Court, Smt. Yadammawas interviewed along 
with other candidates sponsored by the Employment Exchange 
for the regular post of Sweeper . But nobody was selected in 
the interview as they are not found fit . It contended that from 
1987 to 1991 she did not turn up to the office at any point of 
time. After a lapse ofmore than 4 years, again she approached 
the Bank in the year 1991 for casual engagement. She was 
engaged for a period of 10 days in 1991 and in 1992 she was 
engaged on casual basis for a maximum of 120 days. Therefore 
the totalnumber of days she was engaged during two calendar 
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to her themanner in which the Bank acted , is highly illegal and 
without following the rules and procedure . 


year i.e . in 1991 and 1992 is only 131 days. Since she was not 
engaged for 240 days or more in any calendar year and her 
engagement is not continuous, she is not entitled for any 
claim under the provisions of I. D . Act. Therefore from 1992 
till date , she was never on the rolls of the Bank nor she was 
engaged on casual basis at any point of time. Therefore her 
claim iş hopelessly barred by limitation due to latches on her 
part. Therefore Şmt. Yadamma has not acquired any rights 
whatsoever for absorption particularly when she never 
attended the office from 1987 to 1991 and from 1992 till date. 
Hence her claim that she worked formore than 240 days from 
15 - 11 - 85 to 16 -6 - 92 is not correct. The records do not show 
that her engagement was continuous as claimed . It prayed for 
dismissing the claim petition . 

4 . The respondent filed additional counter by way of a 
petition under Section 11 of 1. D . Act, contending that the 
union which is espoused the cause of Smt. Yadamma, cannot 
represent her case as she is neither an employee of the bank 
nor a member of the petitioner s union . It also contended that 
it can espouse the cause of the regular employees who are 
paying monthly subscription fee to the union . In the absence 
of it in the case of Smt. Yadamına , the union is not entitled to 
espouse her case . Therefore the dispute itself is not 
maintainable and the same is liable to be dismissed as the 
petititioner has no locus stand to representher case. It further 
contended that the Hon ble High Court by disposing the Writ 
Petition filed by Sint. Yadamma, directed the Managenient to 
interview her for the post of sweeper. Hence the present claim 
for her absorption is mainly on the basis of period of her 
engagement prior to the date of interview . The Management 
interviewed Smt. Yadamma but she was not selected for the 
said post. Hence the provisions of Industrial Disputes Act 
including Section 25F has no application as she was not a 
workman within themeaning of Section 2 (s ) and she was not 


6 . She contended that she joined as a sweeper at the 
Darulshafa Branch and worked right from the start ofbanking 
hours till the closure of the Bank . She was sweeping , cleaning 
the desks and getting water for drinking purposes from far of 
place and assisted the branch in giving ledgers and other 
papers and miscellaneous work . She further contended that 
she has been continuously working right from 15- 11 - 1985 till 
her termination and hence the allegation that she worked on 
casual basis is incorrect. She contended that Bank is having a 
carpet area of 15 , 000 sq . ft. and on the basis of this one can 
assess how much time it will take for sweeping the entire area 
and cleaning the desks . This fact will falsify that she was 
working for only half an hour a day and she worked for more 
than 10 hours a day in the Bank . Hence she is entitled for 
regularisation of her services. 

7 . In suport of their contentions the petitioner examined 
the concerned worker Smt. Yadamma as WWI, hermother 
Smi. Y . Maisaima as WW2 and her sister K . Anasuya as 
WW3 and Exs, WIto W24 are marked on their behalf while 
the respondent examined the then Branch Managers of 
Darulshafa Mr. B . Venkateswara Rao and AbdulBasik , under 
whom Su . Yadammaworked , asMWIand MW2 and Exs .Mi 
to M6 aremarked through MW2, and ChiefManager of Indian 
Bank Mr. N . K . B . asMW3 who spoke to fact ofrecruitment 
procedure for regularising the services of Sweepers . 

8 . On the above contentions,the following points arise 
for consideration : 


(1 ) Whether the worker Smt. Yadamma who was 

examined as WWI in this case was terminated 
from services as full time sweeper by the 
Management with effect from 16 -6 -1992 if so the 
said terinination of worker is justified and legal ? 


on this ground alone the reference is liable to he rejected and 
the claim petition filed by her may be dismissed . 


(2 ) Whether the worker is entitled for reinstatement 

into services or regularisation of services as 

permanent sweeper ? 
(3 ) Whether the petitioner-union has no locus standi 

to raise this dispute ? 


(4 ) Whether the claim of the worker became stale as 

such the reference is notmaintainable ? 


5 . The worker Smt. Yadamma filed a rejoinder to the 
above additional counter contending that she has every right 
to agitate thematter under 1. D . Act through the recognised 
union i. e., petitioner union which is a recognised union , as 
she was an employee of the Bank . The respondent cannot 
take some flimsy grounds at this juncture which is not 
permissible under any law . She contended that the respondent 
has taken undue advantage of her illiteracy in order to just 
pacify her they have given her a call letter dt. 13 - 12 - 89 inviting 
her for an intervicw that too after withdrawal ofher Writ 
Petition . Even after conducting the interview they have not 
selected her inspite of the assurance given at every point of 
tiine whenever she asked the Bank to regularise her services 
as a sweeper. But in the instant case she was deprived the 
privilege of getting regular services wherein interview was 
conducted for other branch and one Bharathi Bai who was 
interviewed at that Branch was given a posting to the Branch 
ist Darulshara where she was working since 1985 . According 


(5 ) To what relief the worker is entitled to in this 

reference ? 


9 . POINTS 1 & 2 : The petitioner- union is seeking 
reinstatementof worker Smt. YadammaWWI into service of 


were terminated in violation of provisions of Section 25FF of 
the I. D . Act though she has worked from 1985 to 1992 i.e . 
15 - 11- 1985 to 16 -6 - 1992 continuously without any remark and 
was assured by the management from time to time that her 
services will be regularised , for continuity of service and other 
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Smt. Yadamma is nothowever entitled to any relief 


Smt. Yadamma bersell examined as WWI, her mother 
Maisamma as WW2 and her sister Anasuya as WW3 and 
they filed Exs , WI to W24 while the respondent examined 
MWIto 3 and marked Exs .MI to M6 , 

11. The admitted facts as revealed from the evidence 
placed on record are briefly stated as follow s : There was a 
vacancy of sweeper in Darulshafa Branch , Hyderabad of 
Respondent- Bank during the years 1985 to 1992 . MW2 Mr. 
Abdul Basik worked as the Manager of the said Branch from 
January , 1988 to April. 1992 , whilc MWIMr. B . Venkateswara 
Rao worked as Manager in that branch from 26 -4 - 1992 to 
December, 1995.MW3 is the Chief Manager of Indian Bank 
Zonal Office.WW1 Smt. Yadamma concerned worker ,worked 
áts Sweeper in the said Branch during the period of above 
vacancy in the sweeper post as full time sweeper from 1985. 
According 10 WWI. she worked without break of service , 
froin 15 - 11 - 198510 16 -6 - 1992 while according to the respondent, 
she worked in the year 1985 - 86 and again in the year 1991- 92 . 
No appointment order was given to WWI at the time of her 
engagement and similarly no termination order given . A regular 
permanent sweeper by name Bharati Bai was posted in the 
above Branch Office on 16 -6 - 1992 . Eversince WWI is not in 
service of the Branch . As the service of WWI was not 
regularised and as she was notcalled for interview along with 
other candidates sponsored from Employment Exchange. she 
approaclied the Hon ble High Court by filing Writ Petition 
No. 9421/ 87 and WPMP No. 12527/ 87 for interim directions. 
Onder Ex .W2 order the respondent Bank was directed to 
consider the claim of the petitioner - Smt. Yadaimaalong with 
other einployment exchange candidates for the post of 
sweeper in the said Branch at Darulshafa Sultanpura, provided 
she fulfil the required qualifications and satisfy other 
conditions of eligibility , pending disposalofthe writ petition. 
Pursuant to the said directions under Ex .W2 in the said WPMP 
on 14 -7 -87 Smt. Yadamma was called and interview along with 
the candidates sponsored by the Employment Exchange in 
the year 1989 i.e. on 13 - 12 - 89 but she was not selected . In the 
meanwhile Writ Petition was disposed off as borne out by 
Ex .W3 Meino dt, 6 -12 - 89 written by the Advocate to Smt. 
Yadamma stating that the W .P .No. 9582/87 is no longer pending 
on the file of Hon ble High Court. 

12 . The petitioner-union entered into an agreementwith 
themanagement with regard to the regularisation of services 
of sweepers in the year 1993 . As per the said settlement, the 
management can appoint sweepers temporarily for a period of 
6 months pending recruitment of regular sweepers and during 
the said period , the union cannot raise any deinand for their 
regularisation . Ex.M3 is the said settleinent dated 28 - 7 - 1993 . 
In the year 1990 the managementhas regularised the services 
of some of the temporary (appointed ) sweepers as one tiine 
measure as bornc out by Ex.W21letter dt. 14 - 9 -90 . ButWWI 
Yadamma was not regularised under the said proceedings. 


13 . As services of WWI were not regularised though 
some of the persons appointed subscquent to her were 
regularised under Ex.W21 letler/ proceedings , and as her 
services were terininated she gave Ex .W5 representation dt. 
31 - 7 - 1992 which is same as Ex , M4 to thc Zonal Manager 
marking copy to the Branch Manager wluich was duly 
forwarded by the Branch Manager under Ex. W6 covering 
letter ut. 6 - 8 - 92 . A representation was also given on her behalf 
by the owner of the house in which the Bank is situate as Smt. 
Yadaima was working earlier as Maid Servant of the said 
house owner. ExW7 is the said representation sent by the 
house owner to the Chairman of the Indian Bank . On receipt 
of the said representation , the Zonal Officer addressed Ex .W9 
letter dt. 12 - 9 - 1992 to the RegionalManager to send Bio -data of 
WWI. The Branch Manager sent Ex.W8 letter dt. 28 - 10 - 1992 
to the Zonal Office pertaining to Ex.W8 representation sent 
by landlord thar WWIattended the interview but she wasnot 
selected . The said reply was sent pursuant to Ex.W9 letter 
also . The Branch Manager also sent Ex .W10 letter dated 28 
11 - 1992 to Zonal Office stating that the interview for 17 
candidates sponsored by the Employment Exchange for 
appointment of permanent sweepers may be fixed enclosing 
copy of list of candidates received from the local Employment 
Exchange 

14 As the request of WWIwas not considered and as 
there was no response from themanagement, she gave Ex .W11 
representation dated 21 - 9 - 93 requesting for appointment as 
Sweeper and expressing that she is willing to work anywhere 
in Hyderabad city branches as sweeper on permanent basis . 
The Branch Manager sent Ex. W 12 letter dt. 22 -9 - 93 pursuant 
to Ex .Wil representation to the Zonal Manager furnishing 
the Bio -data ofWWIand stating that she worked in all for 492 
days. 

15 . As no lavourable orders received by WWI, she 
approached the petitioner union to espouse her cause before 
the Asst . Labour Conimissioner . Ex .Wl is the representation 
given by the petitioner union to Asst. Labour Commissioner 
on 23 -5 -95 . The management sent Ex.W13 letter dt. 28 -9 -95 to 
the Assistant Labour Commissioner giving the particulars of 
numberof Jays WWIworked from November, 1985 to June, 
1992, and all the payments are made to her ranging from 
R $. 2 /- to 18 /- per day. WW2 mother of WWI also sent a 
representation to the Asst. Labour Commissioner under the 
original of Ex ,W14 , dt. 1- 12 - 1995 that she never worked in 
respondent Bank . Earlier WWI gave representation i.e . Ex.W15 
dt. 24 - 9 -94 to the Zonal Office to consider her case before 
approaching the Asstt . Commissioner of Labour . Copy of 
Ex .W15 was sent to the higher authorities and the same was 
received by them under Exs.W16 to W18 acknowledgements . 
The management has also filed Ex .W19 written brief before 
the Asst . Labour Commissioner disputing the claim of WWI 
for her regularisation It is dated 8 - 8 - 1995. As both parties 
could not come to any mutual agreement, the conciliation 
ended in failure . Ex.W10 is the minutes of conciliation 
proceedings dated 30 - 11- 1995. On the basis of representation 
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given by WW1, the Zonal Office called for certain information 
from the Branch Manager under Ex.W22 letter dt. 1 - 10 -1993 
and the Branch Manager sent Ex. W23 reply dt. 0 - 10 - 1993 . 
Ex .W24 is the details ofpayments made to WWI from 15 - 11 
1985 10 14 - 6 - 1992 sent by the Branch Manager to the Zonal 
Office on 24 -11- 1992 . 


16 . Ex .MI is the circular dt. 30 - 9 - 1978 issued by thie 
Government of India to all the Nationalised Banks with regard 
to the recruitment of sub -staff in Public Sector Banks as per 
which the list of candidates has to be sponsored by 
Employment Exchange. Ex . M2 is the instructions dt . 4 - 3 -93 
issued by the Dy. General Manager Personnel of the 
respondent Bank to all the Branches for engagementof persons 
during the leave vacancies of sub -staff and the norms to be 
followed Ex. M5 is the award dt. 16 -4 - 1996 passed by this 
Tribunal in I. D . No. 32 /95 relating to one Kasamma for her 
regularisation as part -time sweeper in the respondent-Bank 
while Ex .M6 is the copy of the judgement in W .P . No. 18998 /97 
and batch rejecting the claim for empanelment regularisation 
as sub -staff. It was filed by some sub- staff workers. WWI 
Yadamma is not a party to the said proceedings . 

17. It is contended on behalf of the petitioner Smt. 
Yadamma by the learned Counsel basing on the evidence of 
WW1 to WW3 and admissions elicited in the cross 
exainination ofMW1 to M .W3 that Smt. Yadamma worked 
continuously from 15 - 11 - 1985 to 14 -6 - 1992 without any break 
as temporary part- time sweeper on the assurance given by 
the successive Managers that her services would be 
regularised in due course and that she has worked for more 
than 240 days in a calendar year of 12 months preceding the 
date ofher termination on 14 -6 - 1992 and that though services 
of some of the temporary sweepers engaged subsequent to 
WW1, were regularised under Ex. W21 letter/proceedings. It 
is contended that Ex .Wiletter there is a settlement i.e., Ex.M3 
for regularisation of temporary sweepers , the management 
did not regularise her services and on the other hand 
terminated her services in violation of provisions of Section 
25 -F of the I.D . Act. It is submitted further that the contention 
of the respondent-Management that the Smt. Yadamına did 
not work from 1987 to 1991 cannot be accepted as MW1to 3 
could not say in not WWI Smt. Yadamma, who else worked 
during that period and also has not produced any record to 
rebut the evidence ofWW1 that she worked continuously for 
the period from 1985 to 1992 though the burden squarely rests 
on the respondent as WWI is an illiterate woman and not in 
possession of record of the Bank. He thus contended that the 
action of themanageinent in terminating the services of WWI 
is illegal due to non - compliance of Section 25- F of the I.D . Act 


was engaged on daily wage basis and she never worked for 
240 days in any calendar yearmuch less prior to the date of 
her termination and that Section 25 - F of the I. D . Act, is not 
applicable to WWI as it is not the case ofretrenchmentwithin 
the ineaning of Section 2 (00 ) of the I.D . Actbut engagement 
and disengagement as per need and WWI has no right to 
seek for regularisation as the recruilijent procedure is laid 
down for appointment of part time sweepers and that as per 
the direction of the Hon ble High Court she was called for 
interview in the year 1989 but she has not qualified herself 
and hence she could not be selected . 

19 . It is further contention that though the respondent 
did not file any record to show that WWI did not work during 
the years 1987 to 1991 the records filed by WWI would 
themselves speak to the suid faci besides admissions elicited 
in the cross -examinatio u WW3 that she worked for some 
period during the absence ofWWIie. period of confinement 
ofWWI. It is contended that in Ex. W5 representation given 
by Smt. Yadamına as early as in 1992 to the Zonal Manager 
and Ex .W7 representation made on behalf of Sint. Yadamma 
by the landlord would clearly show that during the years 1987 
to 1991 the WW2 Maisamma mother of WWI worked as 
sweeper , and her services were terminated as she attained the 
age of 60 years . According to the respondents the above 
documents would clearly dispute the claim ofWWI that she 
worked continuously from 1985 to 1992. 

20 . The respondent further relied on Ex.W13 reply given 
by themanagement to the Asstt. Labour Commissioner giving 
the details of the number of days WWI worked during the 
years 1985 to 1992 and the wages paid to her. Ex . W19 the 
written brief made by the Management before the Asstt . 
Labour Commissioner , Ex .W23, Ex.W24 giving the details with 
regard to the number of days WW1worked in support of its 
contention thatWW1 did notwork for 240 days in any calendar 
year or much less immediately preceding the date of her 
disengagement. 

21. It has therefore to be seen with reference to evidence 
whether the parties proved their respective contentions . 

22. There can be no doubt that generally burden of 
proving a fact rests on the party who asserts the existence of 
a fact. Hence it is for the workman or the petitioner-union to 
prove by satisfactory evidence that terminating her services 
amounts to retrenchiment as it is settled that though all 
retrenchments is termination of service but all termination of 
services may not be retrenchment . I however feel that after 
both the parties adduced evidence, the burden of proof pales 
into insignificance and Irrespective of burden of proof the 
party who is in possession of relevant document, fails to 
produce the same, an adverse inference has to be drawn against 
the said party . I however feel that in case of illiterate woman 
the burden of proof rests on the opposite party to prove that 


benefits including the continuity of service etc . 

18. The contention of the respondent on the other hand 
is that Smt. Yadamma was engaged on daily wage basis as 
part- timesweeper only during the year 1985 - 86 and thereafter 
she did not turn up till 1991 and again in the year 1991 -92 she 


case as was held in the case of K . CHANDRAMMA vs . 
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by the learned counsel for the petitioner. Bearing the principles 
of law laid down in the above decision and also the principle 
of law after the trial of the case the burden of procf pales into 
insignificance i.c . after both the parties adduced evidence , 
1C .. cvidence on record has to be considered . 

23 WWI has no doubt stated that she worked as 
sweeper in the respondent-bank at Darulshafa Branch from 
1985 to 1992 till the regular swecper was appointed , on daily 
wagcs ranging from Rs. 2/- to 18 /- per day that earlier to joining 
the services of the Bank , she wasworking as Mad Servant of 
Owner of thc Building in which the Bank is situated that she 
has been given assurances from time to timeby the respondent 
bank Managers that her scrvices would be regularised that 
she would be made permanent and that she was also informed 
that she should be get her name to be sponsored from the 
Employment Exchange she also stated that at no point of time 
her mother and sister who are cxamined as WW2 and WW3 
worked in thc respondent Branch during her absence. She 
also spoke to the factum of filing the Writ Petition and having 
been called for interviçw pursuant to the directions ofHon ble 
High Court as borne out by Ex. W2 and her withdrawing the 
writ believing the assurance given by the Manager that she 
will be sclected . But finally notbeing selected in 1989 . 


appointed in 1992 i.e. Bharati Bai was appointed as sweeper. 
The evidence of MW3 showed that WW1was engaged only 
for 30 days during the year 1985 , 233 days during the year 
1987 , 98 days during thc year 1987 , 10 days during the year 
1991 and 121 days during the year 1992 and she did notwork 
for 240 days in any year, Sri S. K , Bashir Ahmed who worked 
as Manager during the year 1985 when WWIwas engaged , 
was not cxamined . Their cvidences further showed that Smt. 
Yadamma (WWl) was engaged only on daily wages basis 
due to administration exigency that branch manager is not 
entitled to appoint sweeper that Zonal Manager alone is 
competent and no assurance was given by any of the 
Managers that her services will be regularised and at the most 
shu vitt ly for an half -an -hour to hours in a day in the 
Bank 1 . dence ofMW1ſurther showed that during 1989 
10 1991WWI did not work but WW2 and WW3 worked and 
he sçni Ex. WW3 reply . 


27. Thus the evidence of the above witnesses iſ accepted 
would go to show that WW1 did notwork for 240 days in any 
calendar year much less continuously from 15 - 11 - 1985 10 
14 -6 - 1992 . Of cours the respondent has not produced the 
record maintained by the Bank to show that she did not work 
during the year 1987 to 1991 but somebody else worked . 
Naturally advcrse inſcrence has to be drawn in such 
circumstance and the case of WWI Yadamma has to be 
accepted that she worked from 15 -11-85 to 16 -6 - 1992 . The 
icspondent however relying on the documents filed by WWI 
herself in support of their contention . 


24. She also spoke about various representations inade 
by her to thc Zonal Office and Branch Manager for her 
reinstatement and as there was no response, shc approached 
ulic union to raise a dispute before Assit Labour 
Commissioner but it is ended in failure. She asserted that she 
worked without brcak continuously from 1985 to 1992 . 


25 WW2 who is no other than mother of WWI 
corroborated the statement ofWWIby stating that she never 
worked in the respondent-Bank and her daughter alone worked 
in the Bank . WW3 who is no other than the sister of WWI 
has however stated that she worked for a short period in the 
respondent-bank during the period WWIgave birth to child 
and her sister alone worked in the bank from the beginning 


26 . The cvidences of WW1 to 3 further showed that 
WWI used to work for more than 8 hours per day that she 
liscd to sweep the premises and clcan thc tables and bring the 
water cic to the staff of Bank and do oilier miscellaneous 
work Tlius the cvidences of WWI10 WW3if accepted would 
go to show that without break .WWIworked in the Bank from 
1985 to 1992 as rightly claimed in the claim polition and her 
mother never worked though lier sister worked for temporary 
period during thç period of WWI s confinement and she was 
working not less than 7 10 8 hours per day in the Bank . 

26 . The cvidence ofMW1 and 2 on the other hand 
showed that WWIworked only in the year 1985-86 and again 
in thc ycar 1991 .92 and she did notwork in thc year 1987 10 
1991 They also spoke to the recruitmentpolicy with regard to 
the appointment of sweepers. It has however been elicited in 
the cross -examination of MW2 the post of swceper is lying 
vacant from the year 1985 to 1992 till the regular sweeper was 


28. Thus the oral cvidencc placed on record by the 
partics is conflicting as to for how many years WW1 was 
çngaged as Swccper and whether she worked continuously 
from 1985 to 1992 or not. Ex. W5 is the representation given by 
WWI to the Zonal Manager aſter disengagement and it is 
datcd 31 - 7 - 1992 . It has been mentioned in the said 
representation that WW1was engaged as swocper temporarily 
in the Dharul Shafa Branch of the respondent Bank from 
15 - 11- 1985 on daily wages of Rs. 2 /- upto 1987 with an incrcise 
in wages nominally and during the year 1986 for a short time, 
not cvcn one month her sister (WW3) attended her duties. Il 
is further stated that from July, 1987 she was forcibly denied 
to attend duty till last quarter of 1987and after her rcpcated 
rcqucsis, her mother (WW2 ) was cngaged as swceper on 
temporary basis and during December , 1991, hermother was 
denicd for scrvices as she was over aged 1. e. above 60 years . 
It is further stated that shc (WWI) was called for interviewin 
Thç year 1989 alongwith others but the result of thç intervicw 
was notannounced and surprisingly one Mrs. Bharati Bai has 
joined in the Bank on 16 -6 - 92 as sweeper. It is further stated 
that during thc period she worked as swccper, she was not 
only swçcping thc branch office but also fetching water even 
for drinking purpose . She finally stated that keeping the above 
services rendered to Indian Bank by her family all the years 
from 1985 to 1992 and taking her initial engagement into 
consideration from 1985 and her working in the branch 


( M 11 - 


53 ( ii ) ] 


WITA 


17592 : 6 19, 1999 , 


29 , 1921 


3763 


thereafter till 1992, she may be provided an employment i.e.. 
the post of Sweeper on permanent basis . 

29 . I am of the view that the above representation given 
by WWI cuts her case at the bottom as rightly submitted by 
the learned counsel for the respondent. It will disprove that 
her mother never worked in the above branch of the 
respondent- Bank . It will also disprove the evidence of WW2 
mother of WWI that at no point of time she worked in the 
respondent bank . The above representation clearly shows 
that WWIworked on daily wage basis as Sweeper in the year 
1985 to July 1987 that for a short period during the year 1986 
her sister WW3 worked in her place and from July, 1987 to 
December, 1991 she was not engaged by the Bank for the 
purpose of sweeping but during that period hermother worked 
and she was disengaged on attaining the age of 60 years . In 
view of above categorical admission of WWI in Ex .W5 
representation , I feel that there is no need for the respondent 
to produce any record in proof of the fact that WWIwas not 
engaged during 1987 10 1991 . 


said allegations aremade by the union deliberately so that the 
petitioner may not be deprived of benefit of I. P . Act, as the 
union is expected to be conversant with the provisions of the 
Act. 

32 . Ex .W14 is the representation dated 1- 12 - 1995 given 
by WW2 to the Assistant Labour Commissioner . It is 
mentioned in the said representation that during the year 1987 
to 1991 also though WWI worked as sweeper, the Bank 
authorities have taken her signature for payment of wages. 
Thus WW2 appears to have made the above averment to be 
in true with the averments in Ex .Wi representation given by 
the union . 


30 . Ex . W7 is the representation said to have been sent 
on behalf of WWI by the house owner who is also said to be 
Ex . M .P . The averments in the said representation are identical 
with the averments in Ex, W5representation given by WWI 
Itwould also show that only during 1985 to 1987 and again in 
1991 and 1992 WW1 Yadammawas engaged as sweeper und 
from 1987 to 1991 her mother (WW2 )was engaged as sweeper. 
Ex .W15 is another representation given by WWI to the Zonal 
Manager and it is dated 24 - 9 - 1996 . In the said representation 
also , it ismentioned that WWI was appointed as Sweeper in 
Darul Shafa Branch on 15 - 11 - 1985 and served till 14 - 7 - 1987 
and though direction was given by the Hon ble High Court to 
consider her case for continuation , she was discriminated on 
the ground that she has not worked for 240 days while others 
who have worked for less 240 days have been regularised . It 
is further stated in the above representation that during the 
period she worked froin 15 - 11- 1985 to 10 - 12 -85 she was paid 
daily wage of Rs.2 /- from 11 - 12 - 85 to 6 - 3- 86 at Rs. 3/- per day, 
from 7 - 3 - 86 to 12 - 7 -87 at Rs. 4 /- per day and Rs. 18 /- per day 
froin 17 - 12 - 1991 to 14 -6 - 1992 which is in turn with Ex .M24 
reply sentby M .WI. Thus these representations i.e . documents 
also dispute the case of WWIthat she worked as sweeper 
continuously from 1985 to 1992 . 

31. Ex .Wl is the representation dt. 23 -5 -95 given by the 
union on behalf ofWWI to Asstt. Labour Commissioner. It 
would also go to show that WWI worked only during the 
year 1985 to 1987 and again in 1991 and 1992 . It is however 
further mentioned that though WWIworked between 1987 to 
1991 also payments are made in the naine of hermother WW2 
Maisamma though shenever worked and again from December, 
1991 the respondent started making payments in the name of 
WWI. Thus for the first time in Ex .W1 it has been belatedly 
mentioned that during 1987 to 1991 also WWIwas engaged 
as Sweeper but the payments are made in her mother s name 
which appears to be an afterthought. I am of the view that the 


33 . I am of the view thatmuch credence cannotbe given 
to the averments in Ex.WIand Ex.W14 representation given 
by the union and WW2 respectively as definite improvement 
in the case of WWI was made in those representations over 
Exs, W5 and W7 representations given in the year 1992 and 
1996 by WWI and owner of the building in which bank is 
located . I therefore feel that Ex.W5, W7 and W15 
representations would clearly disprove the case ofWWI that 
she worked continuously from 1985 to 1992 . 

34 Tam olihe view that Ex. W13 , 19, 23 and 24 would 
clearly disprove the contention of the petitioner-union that 
WWI worked for more than 240 days in a calendar year 
preceding the date of termination . Admittedly Exs . WS, W7 
and W15 representations given by WWIherself would clearly 
show that she did not work continuously from 1985 to 1992 
but she worked in 1985 to 1987 in 1991 and 1992 . There can 
also be no doubt that she has not worked continuously for 
one year. As per Section 25B (2 ) (b ) ( II ) a person shall be 
deemed to have completed one year service if he worked for 
not less than 240 days in a calendar year preceding thedate of 
his terinination . 

35 . The period of 240 days to be counted backwards 
from 14 -6 - 92 from which date she was not admittedly engaged 
or worked . If the service of a person who worked 240 days or 
more in a year preceding the date of termination , is terminated 
without complying with the provisions of Section 25F , the 
said ternination would amount to illegal retrenchment and 
void abinitio entitling him /her of reinstatement with all 
attendant benefits as was held in the case of MOHAN LAL 
vs.MANAGEMENT OF M /S . BHARAT ELECTRONICS LTD . 
[ 1981(3 ) Supreme Court Cases page 225 ]. Ex . W13 is the letter 
dt. 28 - 9 . 93 sent by themanagement to the Assistant Labour 
Commissioner giving the particulars of number of days WW1 
worked and wage paid to her. As per the said letter during the 
year 1985 she worked for 10 days in November and 20 days in 
December, i.e. for 30 days , from January, 1986 to December, 
1986 she worked for 233 days i.e . 22 days in January , 1986 , 21 
days each in February and March , 1986 , 22 days in April, 
1986 , 24 days in May, 1986 ,21 days in June , 1986 , 22 days in 
July , 1986 , 19 days in August, 1986 , 3 days in September, 1986 , 
17 days in October , 1986 , 20 days in November, 1986 and 21 
days in December. 1986 . During the year 1987, she worked 
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work at 7 or 8 hours per day cannot be accepted . Even if it is 
assumed that it is a case of the termination , itwould not amount 
of retrenchment and even if it is case ofretrenchment it would 
not amount to illegalretrenchment as she had notwork for 240 
days in a calendar year preceding the date ofher termination . 
I am of the view that the provisions of Section - 25F do not 
apply to the facts of this case in view of the above 
circumstancesmentioned above . 

40 . It is further contended by the learned counsel for 
the petitioner that Ex. W21 letter would clearly show that the 
services of the persons who are engaged subsequent to WWI 
were regularised while the said benefit is denied to WWIand 
as such WWI is also entitled for reinstatement. It is however 
contended by the learned counsel for the respondent that as 
a one timemeasure the services of temporary sweepers were 
regularised during the year 1990 but as WWI was not in 
service during the period her services were not regularised 
and she cannot scek for reinstatement on the basis of Ex . 
W21. 


only 98 days i.e. 25 days in March , 1987, 19 days in April, 
1987, 23 days in May , 1987 for 21 days in June, 1987 and 10 
days in July, 1987. In the year 1991 she worked only for 10 
days i.e . 10 days in December, 1991 and in the year 1992 she 
worked for 121 days i.e. 21 days in January , 1992, 25 days in 
February , 1992 , 23 days in March , 1992, 18 days in April , 1992 , 
23 days in May , 1992 and 11 days in June, 1992 . Thus from the 
above list , as deposed by MW3. Thus it is quite clear that the 
workman WWI did not work for 240 days in any year in which 
she worked . As stated above , 240 days has to be counted 
back from 14 -6 - 1992 . But in such case the total number of 
days she worked would come only to 121 days, if 240 days 
counted back from 14 - 7 - 1991 to 14 -6 - 1992. 

- 36 . Ex .W19 is the written brief filed by theManagement 
before the Assistant Labour Commissioner it would also go 
to show that WW1 did not work for 240 days prior to the date 
ofher termination . It is clearly stated that she worked only 233 
days in the year 1986 but other details are not specifically 
mentioned . Ex .W23 is the reply dt. 6 - 10 - 93 sent by the Branch 
Manager i.e.MWIto the Zonal Office with regard to number 
of days WWI was engaged and wages paid to him . It has 
been duly proved by MWI. The number of days mentioned 
therein for which wWl engaged in the year 1985 to 87, 91 and 
92 exactly tally with the number ofdays WW1was engaged in 
the year 1989 & 1987 , 91 and 92 mentioned in Ex . W13 . 

37. Ex . W24 is another letter dt. 24 - 11 - 1992 addressed 
by the Branch Manager i.e.,MW1to the Zonal Office wherein 
it is also mentioned that WW1was engaged from 15 - 11 - 1982 
to 10 -12 - 1985 on daily wage of Rs. 21 - from 11- 12 -85 to 6 -3 -86 
on daily wage ofRs. 3/- from 7- 3- 86 to 12- 7 -87 on daily wage of 
Rs. 4 /- and from 17- 12 -91 to 14 -6 - 92 on daily wage of Rs. 18 / 
per day . It tallies with Ex . W13 with regard to the number of 
days WWIwas engaged and wages paid to her . It was also 
duly proved by M . WI. 

38 . Thus the above documentary evidence placed on 
record by the workman WW1herself would amply corroborate 
the oral evidence ofMW1to MW3. They would clearly prove 
thatWWI did not work for 240 days in any year much less for 
12 calendar months preceding the date of her termination . I 
find no reason to doubt the correctness of the number of days 
mentioned in Exs. W13 , 23 and 24 and the period from Aug 87 
to Nov. 91 was deliberately got left in these documents as 
suggested to MWI, as Exs . W5, 15 and W7 representations 
sentby WW ) as well her landlord at the earliest pointof time 
would show that during the year 1987 to 1991 her mother was 
engaged as sweeper but not WW1herself and due to old age 
her mother was disengaged . 

39 . I therefore conclude in view of the oral and 
documentary evidence placed on record that WW1 was 
engaged on daily wage basis, for sweeping the bank but not 
appointed as either as full time or part time sweeper that she 
did notwork for 240 days preceding the date ofher termination 
and that it is the case of disengagement but not termination 
and the interested testimony of WWI to 3 and WWI and to 


41. On a consideration of the evidence placed on record , 
I find sufficient merit in the contention of the respondent. It is 
no doubt true that as per Ex . W21 letter and as elicited in the 
cross examination of MW3 the services of the persons 
mentioned in item Nos. 2, 5, 6 , 8, 11, 12 , 13 to 19 were regularised 
though engaged subsequent to WWI. He has further stated 
that the above regulation is only one timemeasure . I am of the 
view that WWI cannot base her claim for regularisation on 
Ex. WI as she wasnot working at the time of regularisation of 
some of the temporary sweepers during the year 1990 . As 
stated above the evidence would clearly show that she was 
disengaged in 1987 July. She was again engaged in December, 
1991 till 14 -6 - 1992 . During August , 1987 to November 1991 it 
is WW2 who was engaged as sweeper of Bank premises. It 
has been held in a decision reported in 1993 ( 2 ) LLJ Page 937 
of the SupremeCourt. Benefit of regularisation given to the 
employees as one timeineasure and fixing up a date for it , is 
not arbitrary and cannot be extended for ever . I therefore feel 
that simply because some sweepers who were engaged 
subsequent to WW ) were regularised as one timemeasure as 
per Ex . W21 letter, WWIis not entitled to ask for extension of 
the said measure to her as she has been disengaged from 
August, 1987 to November 1991 as revealed from the evidence . 

42 . It is further urged that the fact that Smt. Bharati Bai 
who was selected for appointment as sweeper in Indian Bank 
was posted to respondent bank would show that the 
respondent is bent upon depriving WWI the chance of 
regularisation . I find no merit in this contention that it is fact 
that one Bharati Bai was appointed as regular sweeper in 
respondent bank in 1992 . 

43. It is next urged by the learned counsel for the 
petitioner that as per Ex. M3 settlement, the Branch Manager 
can engage temporary sweepers to meet the exgencies of 
services for a period of 6 months and pending recruitment of 
regular sweeper and hence the union which entered into above 
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agreement is entitled to serve for regularisation of WWI as 
she worked for more than 6 years. 

44 . I am of the view that Ex . M3 settlementwould not 
come to the rescue of either the petitioner or to WW1 as the 
documentarty cvidence placed on record by the worker WWI 
herself proved it that she did not work for a period of6 months 
continuously in any year and she was engaged only on casual 
basis to meet the administrative exigencies pending selection 
of regular sweeper. I am also of the view that as certain 
guidelines have been laid down for recruitment of part -time 
sweepers and as WWI could not satisfy the said guidelines, 
she cannot seek for her regularisation . As already stated . 
pursuant to the direction of the Hon ble High Court given 
under Ex. W2 order she has been called for interview along 
with the Employment Exchange sponsored candidates for the 
post of sweeper but she was not selected on the ground of 
non -suitability and non -completion of 240 days in a calendar 
year. 

45 . The latest decision on the pointwould go to show 
thateven if a person worked for 240 days in 12 calendarmonths 
he/she cannot seek for regularisation if he / she was engaged 
on casual basis or on adhoc basis ignoring the recruitment 
rules and Employment Exchange. It has been held in the case 
of P . RAVINDRAN AND OTHERS vs.UNION TERRITORY 
OF PONDICHERRY AND OTHERS [ 1997 ( 1 ) Supreme Court 
cases page 350 ) that regularisation , by passing the process of 
recruitinent through open competition to be held by the Public 
Service Cominission is not permissible . It has been held in the 
case of DELHI DEVELOPMENT HORTICULTURE 
EMPLOYEES UNION vs . DELHI 
ADMINISTRATION .[ 1992 ( 2 ) LLJ page 452 ] that the 
indiscriminating regularisation of the work.men on the only 
ground that they have put in 240 days or more days has been 
leading to disastrous consequences as it has become common 
practice of ignoring the Employinent Exchange and the persons 
registered in the Employment Exchange cannot get call letter 
even inspite ofwaiting for number of vears and it provides for 
back door entry into he Govemment services. It is further 
observed that these orders indiscriminiate regularisation many 
of the agencies have stopped to engage casual or temporary 
labour/workmen though there is urgent and essential need for 
fear that if those who are employed on such works are required 
10 be continued for 240 or more days have to be absorbed as 
regular employees. Similarly in the case of JAKIR HUSSAIN 
AND ENGINEER - IN - CHIEF IRRIGATION DEPARTMENT 
(1994 (1) LLI Page 5 ), the Allahabad High Court has been held 
that the regularisation cannot be made as a rule of thumb 
merely on the basis of completion of certain years of service 
by an employee. It depends on various factors some of which 
have been mentioned above , and it is for the employer to 
decide as to whether, in view of the fact and circumstances of 
the case the services of the employees who were appointed 
on adhoc daily wage basis should be regularised . In the case 
of HIMANSHU KUMAR VIDYARTHI AND OTHERS vs . 
STATE OF BIHAR AND OTHERS ( 1997 (4 ) Supreme Court 


cases 391 ], it has been held by the apex Court that of daily 
wagers were not appointed according to rules against any 
post, but were appointed according to need of the work , they 
have no right to post and the termination of services of such 
persons cannot be deemed to be retrenchment under the 
I. D .Act . The concept of retrenchment, therefore cannot be 
streched 10 such an extent as to cover these employees and 
since the petitioners are only daily wage employees and have 
a right to the posts, their disengagement is not arbitrary . 

46 . Thus the above decisions would go to show that 
persons who are engaged on daily wage basis to meet the 
administrative exigencies pending regular appointment have 
no right to seek for regularisation or empanelment even if they 
have worked for 240 days ormore days in a calendar year prior 
to the date of their disengagement. 

47. In this case as stated there is no material on record 
to show that WWIworked for 240 days in any calendar year 
much less the calendar of 12 months immediately preceded 
the date of termination . I therefore feel that the non -compliance 
of Section 25 - F in this case does not arise , being the case of 
termination simplicitor but not retrenchment within the 
meaning of Section 2 (00 ) of the 1.D . Act and even it is assumed 
that it is a case of retrenchment the condition of section 25 - F 
need not be complied with as WWI could have deemed to 
have completed of one year of service themeaning of Section 
25 -B (2 )(bXii ). 

48 . Further on perusal of Ex. M5 order the Hon ble High 
Court in batch of Writ Petitions filed by temporarily appointed 
sweepers for regularisation and empanelmentwould also show 
that their request was also negatived . In view of the clear 
rules and guidelines with regard to the recruitment or 
empanelment of candidates. issued by the head offices to the 
concerned branch office . Their contention is also that they 
have been employed to the post of sweeper on temporary 
basis in the respondent- Bank . While disposing of Writ 
Petitions , it has been observed that the petitioners therein 
cannot claim as of right to engage them as temporary sub 
staff and if the competent authority feels the necessity of 
preparing a second list, then if the petitioners therein quality 
for such empanelment their namesmay be considered for such 
empanelment. Hence I conclude that the claim of uinon that 
wwi Smt. Yadamma is entitled for resinstatement due to 
violation of provisions of Section 25- F though she worked 
for the years 1985 to 1992 cannot be accepted . Hence these 
points are answered against the worker Smt. Yadamma. 

49. POINT NO . 3: - It is the case of the respondent that 
the union has no locus standi to espouse the case of WW1 
Smt. Yadamma. This plea was taken by the respopondent in 
its addition , counter filed by the Management. It is contended 
by the learned counsel for the respondent that WWI is not a 
member of the petitioner union and as such it has no locus 
standi 10 espouse the cause of WWI Smt. Yadamma. It is 
submitted that even though this plea was not taken at the time 
of conciliation proceedings, there is no bar for raising this 
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But it has not been suggested to WWI while she was in 
witness box that she is not inember of the union nor it was 
suggested to her that she has not authorised the union to 
espouse her cause. Even after the additional counter was filed 
by the respondent, no attempt made to recall WWIto make 
such suggestion , without making suggestion to WW1 that 
she is not the member of the union and that she has not 
authorised the union to espouse her case. It is not open for 
the respondent to contend on the basis of the evidence that 
MWI to MW3 is not that as WWI regular employee she is 
not a member of the union . I lence the union is not entitled to 
raise the dispute on her behalf, as such it has no locus standi. 
Had the respondent raised this plea in the original counter , it 
would have been elicited in the evidence of WW1 whether 
she has authorised the union to raise her dispute or not. As 
stated above , basing on original counter, no suggestion was 
made to her and even after filing additional counter or taking 
the new plea of the locus -standi of the union , WWIwas not 
recalled and cross -examined on the other hand on this aspect. 
But only course of evidence on behalf of respondentMW1 to 
3 have deposed in support of the above plea . I therefore feel 
that the respondent could not show by any convincing 
evidence that the union has no locus standi to raise this dispute 
on behalf of WWI. This point is answered against the 
respondent 


objection before this Tribunal and it is for the union or workman 
to show by satisfactory evidence that the union has been 
authorised by the workman to espouse his /her case. But no 
such material placed on record in this case and hence the 
reference is not inaintainable as the petitioner has ng locus 
standi to raise dispute . In support of the contention he placed 
reliance in the case of DEBRAJ ARYA AND OTHERS vs. 
FIRST INDUSTRIAL TRIBUNAL,WEST BENGAL (1976 LAB . 
1. C . 1685 CALCUTTA HIGHCOURT) AND IN THE CASE OF 
SAVERA AND CO .LTD . vs . THE SEVENTH INDUSTRIAL 
TRIBUNAL OF WEST BENGAL [ 1983 LAB . I. C . NOC 
93 (CAL)]. . 

50. The learned counsel for the petitioner however 
repelled the contention by submitting that the petitioner-union 
can take up the cause of discharged employee even though 
he is not a regular employee and member of the union . He 
submitted that as per Section 36 ( c ) of the I. D . Act, even though 
the worker is not a member of any trade union , the union (any 
member of the executive or other office bearer ) of any trade 
union connected with , or by any other workman employed in , 
the industry in which the worker is employed and authorised 
in such manner asmay be prescribed can espouse the cause. 
It is contended that as WWI worked in the rsepondent-Bank 
and as the petitioner - employees union is connected to the 
respondent bank it is entitled to espouse the cause as it has 
been authorised by WWI and it has not been elicited in the 
evidence of WWI that she has not given any authorisation . It 
is submitted that the fact that WW1 approached the union for 
espousing her cause before the Labour Commissioner would 
clearly go to show that she has duly authorised the petitioner 
union to raise the dispute . It is further contended that having 
not raised the said objection before the Asstt .. Labour 
Cominissioner it is not open for the respondent to raise the 
said plea by way of additional counter as it amount 10 
approbating or reprobating. In support of this contention , the 
learned counsel relied on the decision of Apx . Court in the 
case of R .N .GOŞAIN vs. YASHPAL PHIR [1992 (4 ) Supreme 
Court cases 683 ). 

51. On a careful consideration of the decision relied on 
by the counsels and the material placed on record oral and 
documentary evidence I find no merit in the contention of the 
respondent. But there can be no quarrel with regard to 
principles of law canvassed by bim . Admittedly this plea was 
not taken before the Asst .Labour Commissioner before whom 
the union has raised the dispute on behalf ofWWI. THis plca 
was taken for the first time in the additional counter by the 
respondent. Section 36 ( c) of the I.D . Act provides for the 
union to take up the caurse of a workman who are not inembers 
of the union provided required authorisation is given . As per 
the decision relied by the learned counsel for the respondent 
also if the required on authorisation is given the union can 
espouse the cause of a worker who is not a inember of the 
union . 

52. MWI to MW3 have no doubt stated that WWI is 
not a regular employee and she is not a member of the union . 


53 . POINT NO . 4 : — It is contended on behalf of the 
respondent that the reference itself is bad as the same ismade 
aftrer delay of 5 years from the date of disengagement of 
WWI. According to the respondent the claim ofWWIbecame 
stale because of abnormal delay . For this reason also , she is 
not entitled for regularisation of her services , and 
reinstatement and hence the reference is bad , In support of 
his contention he placed reliance in the case of KARNAL 
CENTRAL CO - OP . BANK LTD . VS. PRESIDING OFFICER 
INDUSTRIAL TRIBUNAL - CUM -LABOURCOURT, ROHTAK 
( 1994 LAB .I.C . NOC 280 PUNJ & HAR ). 


54 . The learned counsel for the petitioner however 
repelled the above contention and by submitting that there is 
no lapse on the part of workman . Admittedly this was taken in 
the additional counter. 


55 . On a consideration of inaterial placed on record , I 
am of the view that there is no delay inuch less abormal delay 
in raising the dispute . Further there is a lapse on the part of 
WWI. The disengagement of WWI took place on 14 -6 - 1992 . 
She has been mahing representations ever since for 
reinstatement. She sent Ex. W5 representation on 31- 7 - 1992 . 
She got Ex. W7 representation sent by the landlord of the 
building in which the respondent- Bank is situated . She gave 
representation Ex WII in the year 1993. Ex. W15 representation 
dt. 24 . 9 - 1994 and the Zonal Office asmaking correspondence 
with the Branch Manager in this regard for furnishing Bio 
data on the representation made by WWI. It received required 
information like Ex . W13 ,W23 and 24 . Earlier in the year 1987 
itself the worker Smt. Yadamiaapproached the Hon ble High 
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Court for directing the respondent to interview her along with disengagement depending upon the need and recruitment of 
employment exchange sponsored candidates for the post of regular Sweeper. Dictated to the Steno - typist, transcribed by 
sweeper as brone out by Ex . W2. Smt. Yadammawaited for him , corrected bymeand given under my hand and the sealof 
considerable time after making representation , expecting this Tribunal, this the 9th day ofMarch , 1999 . 
favourable orders. But as there was no response she has no 

C . V . RAGHAVAIAH , Industrial Tribunal -I 
option except to approach the union to take up her cause, Ex . 
WI is the representation given by union at the earliest point 

Appendix of Evidence : 
of time i.e. in May , 1995 . WW2mother of WWI also gave Witnesses Examined for Witnesses Exainined for 
representation Ex . W14 to Asst. Labour Commissioner on Petitioner : 

Respondent : 
1 - 12 -1995. The Bank also addressed a letter to the Asst. Labour 

WWI: Yadamma MWI. P . Venkateshwara Rao 
Commissioner in the year 1995 as brone out by Exs. W13 and 
W19 . After the conciliation proceedings ended in failure on 

WW2: Y . Maishmma MW2: Abdul Basik 
30 - 11- 1995 under Ex. W20 this reference is made on 18 - 8- 1997 WW3: K Anasuya MW3: N . K , B . Muthaiah 
as can be seen from the reference order this reference ismade. 

Documents marked for the Petiotioner : 
Chus from the facts narrated above , it is clear that WW1has 
been agitating for her rights from the year 1992 onwards by 

Ex . WI Representation dt 23 - 5 -98 made the union . 
making representations to the Management in the beginning Ex.W2 Order dt. 14 - 7- 87 in WPMP No 12527/87 in 
and thereafter by moving the Asst. Labour Commissioner for 

W . P .No. 9421/87. 
redresselher grievance . The facts of the case relied on by the 

Ex . W3 Letter dt. 6 - 12 - 89 addressed by the counsel of 
Icarned counsel for respondent would show that there was 

WWI about the withdrawal of WP filed by WI. 
delay of 10 years in making the reference. Itwould also appear 
that the satisfactory explanation was forthcoming for the delay . Ex W4 

Call letter dt. 13 - 2 - 89 sent by the respondent 
Thus it is distinguishable . 

Bank . 

Ex .W5 Representation dt. 31- 7 -92 given by WW1 to the 
56 . I am further of the view that even it is assumed that 

ZonalManager 
there is delay in raising the dispute the reference canol he 
held to be bad on the ground as no limitation is prescribed for Ex. W6 Covering Letter dt. 6 -8 - 92 forwarding Ex . W5 to 
referring the dispute under section 10 of the 1. 0 . Act by the 

the Zonal Officer 
Government. The delay or lapse on the part of the workman Ex.W7 Representation given by landlord to the Chairman , 
can be taken into consideration while awarding relief i.e. the 

Indian Bank 
relief can bemoulded suitable be rejecting theback wages or 

Ex W8 Letter dt. 28 - 10 - 92 addressed by the Branch 
denying the continuity of service. But it cannot be made 

Manager to ZonalOffice . 
basis for rejecting the reference itself on the ground of delay 
though it has been held in earlier decisions in the case of 

Ex, WO Letter dt. 12 -9-92 of the Zonal Office addressed to 
SUKHDEV RAJ vs. UNION OF INDIA AND OTHERS [ 1987 

RegionalManager, to send Bio data of WWI. 
( Supp ) Supreme Court cases Page 36 ] when retrenchment is Ex .WIO Letter dt. 28 - 11-02 ofthe Branch Manager to Zonal 
held to be bad , the appellant workman is entitled to back wages , 

Office . 
This point is answered against the respondent. 

Ex. WIL Representation of WWI di. 21- 9 - 93 to the Zonal 
57 . POINT NO . 5 :410 view ofmy findings on points 1 

Manager 
& 2 which are materialpoints in this reference I am of the view Ex. W12 Letter dt. 22 - 9- 93 addressed by the Branch 
that the worker Yadaima who is examined as WWI is not 

Manager to the Zonal Office 
entitled to relief of reinstatement as there are no grounds to 

Ex .WIJ Letter dt. 28 -9 - 95 addressed by Zonal Office to 
hold that athe termination of services of Yadamma is not 

the Asst. Commissoner of Labour. 
justified and illegal due to non -compliance of Section 25 - F of 
the 1.D . Act. As stated above Section 25 -F is not attracted to 

Ex. W14 Representation dt. 1-12 -95 given by the Union to 
the facts of this case Hence cven if it is assumed that the 

the A . C . L ., Hyderabad , 
termination of service of WWI amounts to retrenchment, it Ex ,WI5 Respresentation dt. 24 - 9 - 94 given to the Zonal 
cannotbe held illegalasshe was engaged on daily wage basis 

Manager by WW1. 
as per the need i.e: for administrative exigencies , pending 

Ex.WI6 Postal acknowledgement card . 
selection ofregular sweeper . 

Ex. W17 - do 
58 . In the result the reference is answered holding that 

Ex.W18 - do - 
WWIis not entitled for reinstatement or for regularisation of 
her services as the termination of her service even if it amounts 

Ex.W19 Written brief dt. 8 - 8 -65 subiditted by the bank 
to retrenchment is not illegal and it is not a case of retrenchinent 

before A L . C . 
but only discharge simplicitor i. e . engagement and Ex. W20 Minutes of conciliation proceedings dt. 30 -11- 95. 
102-161, 99 ) 
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Ex W21 Letter dt 14 - 9 - 90 from the Zonal Office to the 

Branch Manager . 
Ex. W22 Calling for information by the Zonal Office on 

1- 10 - 93 addressed to the Branch Managers. 
Ex. W23 Reply dt. 6 - 10 -93 submitted by MW I regarding 

reply to Ex . 22 . 
Ex, W24 Details of engagement WW1 from 15 - 11 - 85 to 

14- 6 -92, dt. 24- 11 - 92. 

Documents marked for the respondent : 
Ex .MI Circular dt. 30- 9 -78 regarding filling up of the 

vacancies through EmploymentExchange 
Ex.M2 Instruction dt. 4 -3 - 83 froin the Central Office of 

Indian Banks. 
Ex .M3 Settlement dt. 28 -7 - 93 regarding the sweepers. 
Ex.M4 Representation dt. 31 -7 -02 given by WWIto the 

ZonalManager. 
Ex .M5 Award in 1. D . No. 32 /95 on the file ofthis Tribunal. 
Ex.Mo Judgement dt. 16 -2 - 98 in W . P. No. 18998/ 98 . 

Industrial Tribunal-I, Hyd ., 
os format, 25 , 1999 
241.37. 1705. - telforen fuar stuff4H , 1947 ( 1947 
14 ) ART 17 # 37THLUTÄ ,ETT FAT fifteen yeni 
के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट 
औद्योगिक विवाद में औद्योगिक अधिकरण ! -1, हैदराबाद के पंचाट को 
ofera ah , 

OR 977 24 - 5 - 99 74197 371 TL 
( FT. T91 - 12012 /388/97– 377 , 347 . ( 7 -11) ] 

सी , गंगाधरण, डैस्क अधिकारी 
New Delhi, the 25th May , 1999 
S . O . 1705.- - In pursuance of section 17 of the Indus 
trial Dispute Act. 1947 ( 14 of 1947), the CentralGovernment 
hereby publishes the award of the Industrial Tribunal/-1, 
Hyderabad as shown in the Annexure in the Industrial Dis 
pute between the employers in relation to themanagement of 
Syndicate Bank and their workman , which was received by 
the CentralGovernmenton 24 -5 -99 . 

[No. L - 12012 /388 /97-IR ( B - II ] 
C . GANGADHARAN , Desk Officer 

ANNEXURE 
BEFORE THE INDUSTRIAL TRIBUNAL- I AT 
HYDERABAD 

Present : - Sri C . V .Raghavaiah , B .Sc., B .L ., Industrial 
Tribunal 

Dated : 25th day of February, 1999 . 
INDUSTRIAL DISPUTE NO . 27 OF 1998 
Between : 
The Secretary , Syndicate Bank 
Employees Union , Near PragatiCollege , 
Kandaswamy Lane Hanuman Tekdi, P . B No. 567, 
Hyderabad - 195. 

. . Petitioner 
And 


The Dy.GeneralManager, Syndicate Bank , 
ZonalOffice, Pioneer House ,6 - 3-65.3, 
Somajiguda ,Hyderabad . 

. . . Respondent 
Appearances : 

Sri K . Rama Reddy, Secretary of Syndicate Bank Em 
p loyees Union . 
A . Krishnam Raju , Advocate for the Respondent. 

AWARD 
The Government of India , Ministry of Labour by its 
Order No L - 12012 /388 /97/IR ( B - II ) dated 28 / 31 -8 - 1998 made 
this reference under Section 10 ( 1) ( d ) and sub -Section (2A ) of 
I.D . Act to this Tribunal for adjudication of the following dis 
pute : 

" Whether the action of the management of Syndicate 
Bank in awarding the punishment of stoppage of one 
increment with cumulative effect on Sh . N . A . V . K , Kumar, 
Clerk , though held not guilty by Enquiry officer is legal 
and justified . If not, to what relief the said workinan is 

entitled ! " 
on being served with notice , both parties made their appear 
ance and filed their respective pleadings. 

2. The case of the workman as disclosed from the claim 
statement filed by him briefly is as follows : The workman 
N . A . V .K . kumar is working as Clerk in Allur Branch of the 
respondent- Bank . The disciplinary authority i.e. Asst. General 
Manager, Zonal Office served charge sheet dt. 30 - 5 - 1992 on him 
alleging that he has fraudulently withdrawn a suin of Rs. 2 ,000 / 
- from his $ B Account in Kavali Branch on 1 -5 - 85 and de 
stroyed the cheque to cause disappearance of his fraud while 
working at Peddapavani Branch . A departmental enquiry was 
held and enquiry officer submitted his report finding the peti 
tioner/workman as not guilty after considering his detailed 
explanation . But the disciplinary authority did not accept the 
report of the Enquiry Officer and gave show cause notice 
proposing stoppage oftwo incrementswith cumulative effect 
to which the petitioner workman gave explanation and also 
availcd personalhearing provided on 19- 3 -96 . But the disci 
plinary authority without considering the explanation of the 
workman but based on his own imagination , passed the order 
dt. 30 - 3 - 96 inflicting punishinent of stoppage of one incre 
ment with cumulative effect. The appealpreferred by the work 
man was dismissed by the appellate authority by its order dt. 
12 - 9 - 96 . According to the workinan the management inflicted 
punishment though Enquiry Officer found him not guilty , with 
vindictive attitude. Hence the reference . The petitioner -work 
inan prayed for setting aside the action of the management 
inflecting above punishment. 

3. The respondentManagement filed a detailed counter 
resisting the claim petition . It admitted that petitioner is its 
employee that he was served with charge sheet for fraudu 
lently withdrawing Rs. 2000 /- from SB Account of Kavali 
Branch , that after due enquiry he was inflicted punishment of 
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stoppage of one incrementwith cumulative effect after giving 
show cause notice and giving opportunity of personal hicar 
ing and that the appeal preferred by hiin was also dismissed . It 
however denied that the petitioner workman is not guilty of 
the charge levelled against him and there is no legal evidence 
in support of the charge, It contended that Enquiry Officer 
has not properly examined the evidence placed on record and 
erred in accepting the case of the delinquent that he lost the 
cheque in question It contended that the disciplinary 
authority has thus for valid reasons disagreed with the find 
ing of the enquiry officer and taking lenient view , imposed 
minimuin punishment. It thus contended that there are no 
grounds much less valid grounds to hold that punishment 
was imposed with vindictive attitude. It prayed for rejecting 
the reference 

4 . The respondent filed domestic enquiry report . The 
petitioner- workman did not dispute the validity of the enquiry 
proceedings . During domestic enquiry MW1 to 5 are 
examined and Exs .MEX 1 to 17 are marked . No evidence ad 
duced on behalf of the delinquent. 

5 . No oral evidence adduced by either side before this 
Tribunal. But both sides filed documents which was marked 
with consent. On behalf of petitioner- workman Exs, WI to 
Wil while on behalf of the respondent Ex .MIwas marked . 

6 . The only point that arises for determination is whether 
the respondent management is not justified in imposing 
punishment of stoppage of one increment with cuinulative 
effecton the petitioner though he was found not guilty by the 
Enquiry Officer. 

7. POINT : Before going into the jnerits of rival con 
tention it is useful to set out factualmatrix of the case which 
is undisputed . The petitioner-workman worked in Peddapavani 
branch of the respondent- Bank . He was having SB Account 
No. 10419 at Kavali Branch of the respondent. He operated 
the above account on 6 -8 -84 . He was served with Ex . WI 
charge sheetdt. 30 -5 -1992 alleging that on 1- 5 - 85 hepresented 
cheque bearing No. 87207 and withdrew Rs . 2 ,000 /- froin his 
account, that taking advantage of the fact that debit entry 
was not made in his account by inadvertance, he gave an 
application on 1- 8 - 84 for closer of the above account, that on 
2 - 8 - 84 the account was closed and he withdrew a sum of Rs. 
7780. 20 P . from his account but not surrendered the unused 
cheques and that he has thereafter destroyed the instrument 
under which he withdrew Rs. 2000 /- on 1-5 - 84 and hence his 
acts constitute gross misconduct within the meaning of Sec 
tion 19( 5 ) (j) of Bipartite Settlement. The workman was ad 
vised to file his statement in defence within 15 days of receipt 
of the charge sheet. He filed statement denying the charges . 
Not being satisfied with his explanation a departmental en 
quiry was ordered by the disciplinary authority . One Sri B . K . 
Raju was appointed as an Enquiry Officer. During the course 
of enquiry on behalf of management, MWI to 5 were 
examined and Ex. MEX I to 14 aremarked . No evidence was 
however adduced on behalf of the delinquent. MW I was 
however declared hostile. There is no dispute that the en 


quiry was held in a proper and fair inanner and there is no 
violation of principles of natural justice . 

8 . Afer considering the viraland documentary evidence 
produced by themanagement and explanation given by the 
deliquent, the enquiry officer submitted Ex . W2 report dt. 
15 -2 - 23 inding the delinquentnot guilt of any of the charges 
levelled against him . Ex W3 is the rerox copy of enquiry 
proceedings . The delinquent was furnished with copy of the 
enquiry report and finding of the enqury officer. The 
disciplinary authority however did not accept the finding of 
the enquiry officer. Hence he found him guilty ofthe charges 
that he fraudulently withdrew Rs. 2 ,000 /- from his account. 
Hence the delinquent was issued Ex , W3 show cause notice 
dt. 27 - 12 -95 for which the delinquent sent Ex . W4 reply dt. 
4 - 3- 96 The disu , inary authority did not accept his explana 
tion and issued Ex . W notice proposing the punishment of 
stoppage of 2 increli als witil cumulative effect and giving 
opportunity ofpersonalhearing on 19 - 3 - 96 . The disciplinary 
authority thereafter passed Ex. Wo final order dt. 30 - 3 - 96 im 
posing penalty of stoppage of one incrementwith cumulative 
cffect as against the punishment proposed under Ex, W5. 

9. Aggrieved by Ex. W6 order the workinan preferred 
appeal to theGeneral Manager (1) Head Office. Ex . W7 is the 
copy of grounds of appeal dt. 10 -5 - 96 . The appeal was how 
ever dismissed under Ex . W8 order dt. 17 - 7 - 96 Before this 
Tribunal the petitioner. Workinun marked Ex. W9 cashier scroll 
dt. 1 -5 - 85 and officer scroll of the samedate to corroborate his 
version that he was on duty on 1 - 5 - 85 at Peddapavaniand Ex. 
Wil letter dt. 24- 4 -85 sent by the delinquent to the Manager 
Syndicate Bank Kavali informing him that he lost the Blank 
Cheque No. 087207 ofhis SB Account 10419 on 22 - 4 -85 dur 
ing the course of journey . They were tiled by the delinquent 
to show that he lost the above cheque and has not withdrawn 
Rs. 2000 /- fronihis accounton 1- 5 - 85 and that he was on duty 
at Peddapavani Branch on 1- 5 -85. The delinquent has admit 
tedly closed his account in Kavali Branch on 2 -8 - 85 but did 
101 surrender unused cheques . 

10 . It has been urged on behalf of the workman by the 
learned representative in his oral arguments as well as in writ 
ten arguments that equiry officer has rightly rejected the evi 
dence placed on record and came to correct conclusion that 
respondent failed to prove either by direct or circumstan 
tial evidence that the delinquent workman has withdrawn 
Rs. 2000 /- on 1 - 5 -85 from his SB Account and destroyed or 
caused to be destroyed the instrument though it disbelieved 
the version of the workman that he lost the cheque in ques 
tion in transit on 24 - 4 - 85 and informed the said fact to 
Manager of Kavali Branch under Ex Wil , in view of themate 
rial brought on record that petitioner attended to his duty on 
1- 5 - 85 at Peddapavani Branch . It is subinitted that disciplin 
ary authority was 11ot justified in disagreeing with the finding 
ofthe enquiry officer and placing reliance on the circumstantial 
evidence of M . W2 to 5 though MWI turned hostile . It is sub 
mitled that the reasons given by the disciplinary authority in 
Ex W3 and W6 for not accepting Ex W2 finding of the En 
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quiry Officer are neither cogentnor convincing . It is submit 
led that material brought on record by the deliquent i.e . Ex . 
W9 and 10 would show thatheworked in Peddapavani Branch 
on 1- 5 -85 which would disprove that the workman encashed 
cheque of Rs. 2 ,000 /- on 1 -5 -85. It is submitted that in the 
absence of cheque as rightly observed by the Enquiry Officer , 
the disciplinary authority is not justified in finding the work 
man as guilty, relying on the circumstance he failed to 
handover the unused cheques at the tune of closing his ac 
count on 2 - 5 -85 . It is thus submitted that there is no acceptble 
evidence on record in support of the finding of the disciplinary 
authority as Ex. WII would show that the workman lost the 
chequc in question on 24 - 4-85 and brought the said fact to the 
notice of branch Manager , Kavali immediately . The leamed rep 
resentative has thus urged that disciplinary authority acted in a 
vindictivemanner though there is no legal evidence in support 
ofhis finding . 

11. The learned counsel for the respondent however 
supported Ex, W3 and W6 final order of the disciplinary au 
thority . It is submitted that disciplinary authority can differ 
with the finding of the enquiry officer if it is perverse and 
contrary to materialplaced on record . It is submitted that hav 
ing found that the workinan was in possession of the cheque 
in question on 1- 5 - 85 andhaving not believed his version that 
le lost it in transit, that petitioner las no justifiable cause for 
not returning unused cheque as the time of closing of the 
account the Enquiry Officer was not justified in recording 
finding if not guilty on the ground that the cheque in ques 
tion is not available . It is submitted that one of the charges 
levelled against the petitioner is hehas destroyed the cheque 
in question . It is submitted that in the absence of cheque 
which will serve as directpiece of evidence themanagement 
has adduced circumstantial evidence in the shape of Officer 
and cashier scroll which proved beyond doubt that the cheque 
No .87207 given to the workman was encashed on 1- 5 -85 and 
a sum of Rs. 2 ,000 /- was withdrawn from his SB Account 
10419 It is submitted that though MWI turned hostile , his 
evidence also showed that he was shown the cheque in per 
son by the petitioner on 1- 5 -85. It is submitted that Exs . W9 
and 10 are not sufficient to hold petitioner did not encash the 
cheque as it is notdifficult to come to Kavali from Paddapavani 
village on as the petitioner is also bank employee the cheque 
was duly passed and cash was paid after he cameto the bank 
after working hours. It is submitted that this circumstance by 
itself not sufficient to disagree with the conclusion of disci 
plinary authority who gave cogent reasons for not accepting 
the finding of the Enquiry Officer . 

12 . On a careful consideration of Ex. W2 enquiry report 
Ex Ml enquiry proceedings and Ex.W3and W6 orders of the 
disciplinary authority i find sufficient force in the contention 
of the respondent that disciplinary authority for valid and 
cogent reasons rightly disagreed with the findings of the en 
quiry officer though MWIP. Paul Sunder wlio worked in S. B . 
counter on 1 - 5 - 85 was declared hostile as he did not support 
themanagement version and gave go byc to Ex.MEX 9 staile 
inent said to have given by him to MW2 the investigation 


cfficer. I am of the view that his evidence need not be dis 
corded in toto . But can be accepted to the extent it is relevant. 
His evidence clearly sliowed that he made entry in SB Day 
Book i.e. in Ex .MEX 3 . that a sum ofRs. 2000 /- was debited to 
SB Account 10419 and the instrument was available when the 
said entry was inade by him . It is the case ofthe management 
that under Cheque No. 83207 pertaining to the petitioner Rs. 
2000 /- was drawn from his SB Account 10419 . Thus it is obvi 
ous that the cheque was presented for encashment on 1 - 1-85 
and the amount drawn was not debited in SB Account No. 
10419 of the petitioner. It is not in dispute that said cheque 
forms part of the cheque book issued to the petitioner work 
man . Ex . MEX 14ic . Ex .W11 letter said to have been sent by 
istene . k avalı Manager clearly shows that the said cheque 
belong , on . Though it is alleged in Ex.MEX 14 that he lost 
cheque on 2-3- 44 - 85 , the petitioner did not place any material 
before the Enquiry Officer that he in fact sent said letter to 
Kavali Branch ,As rightly pointed out by the Enquiry Officer 
and disciplinary authority if the petitioner lost the cheque as 
a clerk of the bank he would get the said fact entered in his SB 
Account or send the letter by registered post so that it may 
not he misused by any person coming across it. Further there 
is nothing in EX .MEX 14 i.e. Ex . Wil to show that he signed in 
the said cheque when it was lost . It is merely stated that he 
lost blank cheque of the above muniber . This there is nothing 
in the said letter to show thathe lost signed cheque. Even if it 
is assumed thathe signed in the missing choque it is difficult 
to believe thathe signed in a blank chequei.c . without filling 
un the relevant column as to for which amount it is drawn . 
Being clerk of the Bank there can be no doubt thathe is aware 
of consequence if losing a blank cheque. As a responsible 
person, it is impossible to belived that he signed in a blank 
chequc and lost it in transit. I therefore feel that that both the 
authorities have rightly disbelieved the version of the peti 
tioner that he lost the above blank cheque in transit . There 
can be no doubt that he came up with the above version to 
escape from liability .Hence there can be no doubt that cheque 
in question which was presented on 1 -5 - 85 was found miss 
ing later . But it cannot be said that petitioner was responsible 
for the same as he is not staff of Kavali Branch . Hence I feel 
that Enquiry Officer as well as disciplinary authority have 
rightly found him not guilly of this charge i.e . he has de 
stroyed the instrument in crestion . 

13. The evidence of MW3 SriSubba Rao who worked 
asmanager kavaliBranch between June 85 and July , 1990 i.e. 
after this incident would show that as the SB Account of 
kiivali Branch was not tallicd upto date they were trying to 
tally the account and locate the difference in August and 
September 1985 that in so doing they noticed that debit item 
of Rs . 2000 /- was not entered in the SB Account of the 
deliquent, thaton further verification it is found that entry of 
Rs. 2000 /- was entered in the SB Day Book ,Officer Scroll and 
Cashier scroll, that they called for day book slip bundles of 
1 -5 - 85 and found that particular day book slip wasmissing from 
the bundle . It then they contacted the petitioner/workman about 
non entry of this item in his SB Accountand that he promised 
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to pay back if no action is taken , having admitted that he has 
drawn the amount and that as he did not reply that reported 
thematter to Divisional Office Nellore. His evidence showed 
that they have not taken any statement from the petitioner. 
Thus it is obvious thathis evidence is circumstantial in nature 


beyond doubt that sum of Rs. 2000 /- was withdrawn on 
1 -5 -85 from the SB Account of the petitioner under Cheque 
No.87207, that a dcbit entry was not made in the SB Account 
of the petitioner , that the said instrument was however mis 
placed or destroyed , thal on 2 - 8 - 85 the petitioner closed his 
account in Kavali Branch and withdrew Rs. 7 , 780 . 20 as Rs. 
2 ,000 /- withdrawn on 1- 5 -85 was not debited and the peti 
tioner also failed to surrender the unused cheques and pass 
book at the time of closing of the account and the petitioner 
could not prove by any tangible evidence exceptmarking Ex. 
Mex 14 which is same as Ex . Wil that he lost the above cheque 
in transit . I am of the view that even if it is assumed that the 
petitioner was on duty at Peddapavani Branch on 1 - 5 - 85 though 
Exs. M10 and 11 which are sameas Exs .W9 and 10 would not 
disclose the said fact, they are not sufficient to hold that 
petitioner did not encash the above cheque . It would appear 
that petitioner was, residing at Kavali while working at 


MW3 falsely implicated him to save some one else, I find no 
merit in this contention . Thus his evidence which is least 
impeached would show test besides in SB Day Book , there is 
entry with regard to withdrawalof sum of Rs. 2000 /- under the 
above cheque in the officers scrolli.c. Ex .Mex 10 and Cashier 
scrolli.e. Mex Ilmarked in the domestic enquiry . I am of the 
view that his evidence is least impeached with regard to the 
fact spoken by him and rightly accepted by the disciplinary 
authority. Simply becausc MW3 did not obtain statement 
from the petitioner admitting his guilt it cannot be said that he 
came up with false version . When confronted with Ex .Mex 14 
he denied any knowledge about it and further stated that 
nothing ismentioned in SB Account ledger to stop payment. 
As already held if Ex ,Mex 14 was really sent and received by 
the Branch definitely stop payment entry would have been 
made in the ledger and the petitioner who is also bank em 
ployee would have taken care to sce that stop payment entry 
is made in respect of the above cheque in his ledger as a 
prudent accountholder. Further being the bank officialhe is 
aware of consequence if unscrupulously person comes across 
the lost cheque. Hence as already pointed out that the au 
thorities have rightly rejected this version of the petitioner. 

14 . MW4 is one Bhoolaxmi. She workerd in Kavali 
Branch from June, 1985 to January , 1991. Her evidence showed 
that whenever account holder is closing account she was 
insisting for surrender the unused cheque leaves and pass 
book . Her evidence is not ofmuch relevancebeing the proce 
dure to be followed at the time of closing account. 

15 . MW5 is Sri V .Mohan Kumar. He worked as Asst . 
Manager in Kavali Branch from 1984 to 1987 . His evidence 
showed that the petitioner did not surrender unused cheques 
while closing his SB Account and he did not comeacross Ex. 
Mex 14 i.e . Ex . Wu letter. He denied the suggestion that peti 
tioner surrendered unused cheque but with view to safe 
guard his own interest as incharge of SB Department he has 
made false entry in the ledger. Thus liis evidence is also 
ciscumstantial in nature and deals with non -surrender of un 
used cheque butnot the withdrawal of Rs. 2000/ - I find no 
reason forMW5 to depose falsely against the petitioner . No 
material placed on record by the petitioner to show that he 
has in fact surrendered unused cheques and pass book at the 
timeof closing account on 2 - 8 -85 . 

16 . MW2 is one N .Niranjan Murtlıy . He worked in Vigi 
lance Unit at Madras. On the instruction from Head Office 
Vigilance cell , he conducted the investigation on the report 
sent by MW3 the then Manager. He examined MWI,M3to 5 
and recorded their statements and perused the concerned 
reports and submitted preliminary report. 

17. Thus from the evidence placed on record it is proved 


fore leaving to peddapavani or gave the cheque to some staff 
member at Kavali Branch and it was paid in the usual inanner . 
The distance between two places said to be only 20 K .Ms. 

18 . There can be no doubt that the standard of post 
required in domestic or departmental enquiry is not same as in 
the case of civil or criminalproceedings and even discrepan 
cies if any in the evidence does not matter and the court or 
tribunal cannot substitute its own conclusion on apprecia 
tion of evidence as if it is sitting in appeal and the provisions 
of evidence Act are not applicable in departmental proceed 
ings and finding of guilty can be arrived on the basis or pre 
ponderance of probability . The case law in this regard is well 
settled and it is suffice to refer to the decision of Apex Court 
in High Court of judicature of Bombay Vs. Udaya Singh and 
others 1997 ( 76 ) FLR 532 (SC ). 

19 . The disciplinary authority on the basis of above 
circumstantial evidence which is supported by the entries in 
the Officer and Cashier Scrolls , in absence of proof that the 
petitioner lost the cheque in question and taking into consid 
eration that the petitioner failed to surrender the unused 
cheques as required by Bank Rules at the time of closure of 
the account, came to the conclusion that it is the petitioner 
who has encashed the above clieque and draw Rs. 2000 /- and 
taking advantage of absence of debit entry in his account 
closed the account and withdrew Rs. 7780 .20 though the bal 
ance should have been Rs. 5780. 20 and thus defrauded the 
Bank and caused pecuniary loss to the Bank though there is no 
sufficientmaterial on record to hold that he has destroyed or 
accused destruction of the instrument in question . I am of the 
vicw that disciplinary authority has given sufficient reason for 
not accepting the finding of the Enquiry Officer as it failed to 
appreciate properly the evidence ofMWI to 5 and Exs. M2 and 


20 . After going through Ex W3 order of the disciplin 
ary authority and evidence on record , I find no reason to 
disagree with the conclusion reached by the said authority as 
it is based on preponderance of the probabilities appearing in 
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the case pointed out above . I am of the view that having 
regard to tlie circumstance appearing in the case and prepon 
derance of probability , the disciplinary authority has come to 
correct conclusion . I therefore hold that the findings of disci 
plinary authority is supported by legalevidence and the peti 
tioner was rightly held to be guilty of misconduct. I find no 
reason to hold that disciplinary authority acted in vindictive 
manner as no motive alleged against him . I am also of the view 
that the appellate authority has also properly appreciated the 
material on record and rightly dismissed the appeal vide Ex . 
W6. I therefore hold that the guilty of the petitioner is proved 
by satisfactory evidence regarding the charge that he caused 
pecuniary loss to the respondent Bank to the tune of 
Rs. 2000 /- by withdrawing the said amount again which he 


time of closing account on 2 -5 -85, taking advantage of the 
fact that debit entry was not made on 1 - 5 -85 in his SB 
Account I however feel that evidence on record is not suffi 
cient to hold that he destroyed the instrument. It may be that 


got renoved the cheque . The facts of the case clearly show 
that all is not well with the staff ofKavali Branch as necessary 
debit entry was notmade and above all the instrument itself 
was inisplaced . 

21. Coming to the punishment it is stated that for want 
of directevidence the disciplinary authority took lenicnt view 
and imposed punishment of stoppage of one increment as 
against two increments proposed after considering . Ex . W4 
explanation given by the petitioner to Ex . W3 show cause 
notice and after considering the personal representation made 
by the petitioner . It is submitted that having regard to the 
grave misconduct proved against the petitioner , the punish 
ment cannot be said to be harsh and disproportionate to call 
for interference under Section LIA of I.D . Act . The learned 
representative for the petitioner/workman however submitted 
that punishment inflicted is disproportionate to the alleged 
misconduct as someof the staffmembers who are responsible 
for not inaking debit entry and for loss of instrument are let 
off I find somemerit in the contention of the petition . 

22 . From thematerial placed on record it would appear 
that the action of the petitioner is not pre - planned i.e. he has 
not intended to defraud the bank initially . But coming to know 
of the fact somehow or other ,may be from one of colleagues 
worhing in theKavali Branch , thatno debit entry wasmade in 
his account for Rs. 2000 /- encashed on 1 - 1 -85 and that the 
instrument is also lost, the petitioner closed his account on 
2 -8 - 85 and withdrew the entire amount including Rs. 2000 / 
already drawn and did not surrender the unused cheques but 
came up with belated version that he lost the cheque in ques 
tion in transit and thereby caused pecuniary loss to the bank . 
It may be some employee in the bank with a view to help 
petitioner caused disappearance of the cheque with a view to 
save the petitioner. Thus it appears that some unidentified 
employee of Kavali Branch had also played major role as he 
caused disappearance of the cheque presented for 
encashment. Hence having regard to the facts and circum 


stances of the case and as there is no material on record that 
petitioner has bad antecedents to his credit . I feel that the 
ends of justice will be met by modifying the punishment as 
without cumulative effect as otherwise thepetitioner would 
suffer monetary loss throughout his career. 

23 . Hence I conclude that there is no merit in the con 
tention of the petitioner that the authorities are not justified in 
awarding punishinent though the charge is not proved . I am 
however of the view that it is a fit case to modify the punish 
ment ‘ as stoppage of increment of one year without cumula 
tive effect . The point is answered accordingly . 

24 . In the result ,the reference is answered as follows : 
The petitioner was rightly found guilty of the charge of caus 
ing pecuniary loss to the bank by taking advatage of the fact 
that debit entry was not made in his account for 
Rs. 2000 -/ withdrawn by him on 1-5 - 85 . The punishment passed 
by the disciplinary authority and confirmed by the appellate 
authority is however modified as without cumulative effect 
while confirming the punishment of stoppage of one incre 
ment. 
Written by me on this the 25th day of February, 1999. 

C . V . RAGHAVAIAH , Industrial Tribunal-I 
Appendix of Evidence ; 

No oral evidence adduced by either parties. 
Documents marked for the petitioner with consent : 

( All are xerox copies ) 
Ex.WL Charge sheet dt 30 -5 -92 issued to N . V . A .Kumar. 
Ex. W2 Enquiry report submitted by the Enquiry Officer on 

15 -2 -93 . 
Ex.W3 Show cause notice issued to the workman N . V . A . 

Kumar on 27 -12 -95. 
Ex .W4 Letter submitted by Sri N .V . A . Kumar to Ex , W3 on 

4 - 3 - 56 . 
Ex.W5 Personal hearing notice issued by the Disciplinary 

Authority on 6 -3 -95. 
Ex. W6 Final Order dt. 30 - 3 - 96 passed by the Disciplinary 

Authority against Sri N . V . A . Kunar . 
Ex.W7 Appeal submitted by Sri N . V . A . Kumar to the Ap 

pellate Authority on 10 -5 - 96 . 
Ex . W8 Proceedings of the Appellate Authority dt. 

17 - 7 - 96 . 
Ex. W9 Cashier s Scroll dt. 1 -5 - 85 of Peddapavani Branch 

where the employee was working . 
EXWIO Officers Scroll of Peddapavani Branch dt. 1-5 -85. 
Ex. WIL Letter dt. 24 -4 -85 of Sri N . V . A . Kumar addressed 

to the Manager Syndicate Bank , Kavali . 
Documents marked for the Respondent by consent : 
Ex .MI Enquiry Proceedings conducted against Sri. N . V . 

A . Kumar (xerox copy ) 
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services of Sri. K . C . Arumugham , Ty. Gangman 
under PWI/ Quilandy w . c.f. 18 - 5 - 84 is justified ? If 
not, to what relief the concemned workman is 
entitled ? " 


fanai, 26 , 1999 
chl. 34 . 1706 . - tailfita fool stufra, 1947 ( 1947 
Po 14 ) ART 17 TELU , 19 % Hg Tad, 
के प्रबन्धतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विषाद में लेबर कोर्ट , अर्नाकुलम के पंचाट को प्रकाशित 
tha , 70714 7 25 - 05 - 1999 # 1197 

[ F . VA - 41012/88 /93 - 347€. 347 . ( 1 -1) ] 

सी. गंगाधरन, डैस्क अधिकारी 
New Delhi, the 26th May , 1999 
S . O . 1706 . - - In pursuacre of Section 17 of the Industrial 
Disputes Ach, 1947 ( 14 of 1947 ), thc CentralGovemnent hereby 
publishes the Award of the Labour Court Emakulam as slown 
in the Annexure , in the Industrial dispute between the 
employers in relation to the management of Southern Rly ., 
Kerala and their workinan , which was received by the Central 
Governmenton 25 -05 - 1999. 

No. L -41012/88 /93 -IR (B -1)] 
C.GANGADHARAN , Desk Officer 

ANNEXURE 
IN THE LABOUR COURT, ERNAKULAM 
(Wednesday, the 21st day of April, 1999 ) 

PRESENT : 
Shri D .Mohanarajan , B .Sc.,LL.B ., 

Presiding Officer 
Industrial Dispute No. 10/95(C ) 

BETWEEN 
The Divisional Personnel Officer, Southern Railway, Palghat, 

Kerala 

CAND 
TheGeneral Secretary , Dakshin Railway Casual Labour 

Union , Edappally North , Cochin -682024 , Kerala 
Representations : 
Shri P . M . M . Najeeb Khan , 
Advocate, United Law Chambers, 
S .R .M . Road, Kochi - 18 . 

.. .For Management 
Sri. Paulson C Varghese, 
Advocate , Azad Road , 
Kochi-17 . 

. . . For Union 
AWARD 
The Government of India as per Order No. L -41012 /88 / 
93 - IR -BI dated 5 -5 - 95 referred the following industrial dispute 
to this court for adjudication : 
" Whether the action of the Divisional Personnel Officer, 

Southem Railway, Palghat in terminating the 


2. Pursuant to the notice issucd from this court the union 
and the management entered appearance and advanced their 
respective pleadings. 

3. The claim statement of the union reads in short as 
follows : 

The workinan involved in this dispute was cniployed as 
Mazdoor under Permanent Way Inspector, Quilandy of the 
Southern Railway . He was appointed on 30 - 3 -83 and was 
arbitrarily terminated on 184 - 1984without stating any reasons. 
Hewas paid Rs. 780 /- at the timeof termination No notice pay 
or eligible compensation was paid to him .Hence the action of 
the management terminating the services of theworkman is 
unjustified and unsustainable and against the provisions of 
the IndustrialDisputes Act. The workman is not alternatively 
employed anywhere . He is finding it very difficult to mcet 
both ends without any earnings. It is prayed that an award be 
passed directing the management to reinstate the workman 
with continuity of service , back wages and other benefits. 

4 . The contentions of the management in the written 
statement are summarised below : The workman was initially 
engaged as a casual labourer ou daily rates of wages w .cf. 
8 - 12 -82 . Whilc he was working as such under the Permanent 
Way Inspector, Quilandy his services and the services of 
another 12 casual labourers were required to be terminated 
w . e.f. 26 -4 -84 for want of further work and sanction . 
Accordingly those casual labourers were served with notices 
of termination . The workman herein received the said notice 
on 10 - 1 - 84 . Challenging the notices of tcrmination , the 13 
casual labourers filed a writ petition as O . P . No. 3621 /84 -K 
bcforc the Hon ble High Court. As per the decision in that 
0 . P ., the 13 casual labourers including the workman were 
retrenched from service on 18 - 5 -84 duly complying with all 
statutory requirements in the Industrial Disputes Act. Salary 
from 21 -4 -84 10 18 - 5 -84 , notice pay and retrenchment 
compensation in favour of the 13 casual labourers were 
arranged for payment. But they accepted the salary alone and 
declined to accept the retrenclunent compensation and notice 
pay . This fact was duly cominunicated to the Assistant Labour 
Commissioner (Central), Cochin and the Secretary ,Ministry 
of Labour, New Delhi by the Permanent Way Inspector , 
Quilandy. After the workman was retrenched from service, he 
had filed claim petition No. 11/87 before the Labour Court, 
Kozhikode claiming difference in wages for the period from 
29 - 12 - 83 to 20 - 1 -84 , He was granted temporary status and was 
paid the arrcars of Rs. 474 / - on 21 -1 -88 pursuant to the decision 
in the said claim petition . Even the grant of temporary status 
will not alter the status of a casual labourer . The workman liad 
no claim for C .P . C . scale of pay before 1987 . He should have 
received the payments then and there and if there was any 
complaint regarding the payment, he was able to seek the 
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remedies later . He was out of employment from 1984 and his 
present attempt to gain undue advantage is not allowable at 
any rate. His claim for reinstatementwith continuity of service 
and backwages is unsustainable and deserves no favourable 
consideration . 


5 . In the rejoinder ſiled by the union , the averments in 
the claim statement are reiterated and the contentions of the 
management in the written statement are refuted . 


6 . The evidence consists of the testimony of WWI & 
MWIand Exts. W1, W2 & M110 M3. 


7. The points that arise for consideration are : 


. 


( 1) 


Whether the termination of service of the workman 
by the management is justifiable ? 


Whether the workman is entitled to reinstatement 
with consequential benefits ? 


8 . The Points : It is the admitted case that the workman 
Sri K . C . Arumughan was in the service of themanagement 
railway as casual labourer from 8 - 12 -1982 to 18 -5 - 1984 . Ext. 
W1is the copy of the service card issued to him . It is evident 
from this case that he was engaged as casual labourer for 370 
days. According to the management, his services and the 
services of another 12 casual workers were required to be 
terminated w e.f. 26 -4 -84 for want of further work and sanction 
from the higher authorities and so they were served with 
notices of termination on 10 -4 -84 . It is further drawn to the 
notice of this court that the aggrieved casual labourers 
including the petitioner approached the Hon ble High Court 
in O . P . 3621/84 -K challenging the termination notice. The 
worker who was examined as WW1 has admitted this fact 
when he was cross examined . Even according to him , that O . 
P . was disposed ofwith specific dircctions to comply with all 
statutory requirements in the IndustrialDisputes Act before 
the proposed retrenchment. 


10 . Ext. Wl service card relied on by the union falsifies 
the above statement of WW1 inconformity with the 
contentions of the union in the claim statementand rejoinder , 
The latter part of Ext. W1 scrvice card reads as follows : " The 
service was terminated on 18 -5 - 1984. Accordingly payment of 
wages upto 18 - 5 - 1984 , notice pay and retrenchment 
compensation were arranged at Quilandy through special 
cashier on 18 -5 - 84 . Party refused to accept notice and also the 
payment. All the above three payments were offered to the 
party who accepted only wages upto last 18 -5 - 84 . Notice pay 
and retrenchment compensation were refused and hence kept 
unpaid " . The above entry is seen to have been attested by 
the PermanentWay Inspector, Quilandy . Further , the fact that 
notice pay and retrenchment compensation offered by the 
management were refused by the workman has been admitted 
by the union through Exts . Mi to M3, the copy of notices 
issued by the union to the Divisional Railway Manager and 
the AssistantLabour Commissioner( C ). The stand taken by 
the union through Exts .M1 to M3 is that the workman was 
constrained to decline notice pay and retrenchment 
compensation offered by the management as the offer was 
based on daily wages at the rate of Rs. 8 . 50 as against 
Rs. 438 . 37 per month of Central Pay Commission Scales of 
pay. It is pertinent to note that the wages in arrcars at the rate 
of Rs. 8, 50 was received by the workman on 18 -5 - 84 . But 
notice pay and retrenchment compensation at that rate was 
refused by him on the same day. It is true that as per the 
decision of the Labour Court, Kozhikode in C .P . No. 11/87 , h¢ 
was paid arrears of wages at the Central Pay Commission 
scales of pay on the ground that he has attained temporary 
status. Even that claim petition was filed only after a lapse of 
2 years of termination of service. It cannot be said that a 
casual labourer who attained temporary status can never be 
terininated from service. Such casual worker can also be 
terminated from service for any of further work and other 
reasonable grounds, but only in accordance with the statutory 
requirements provided in Section 25F of the Industrial 
Disputes Act. In the instant case, there is ample evidence to 
the effect that retrenchment compensation and notice pay in 
licu of one months noticewere duly arranged for payment to 
the workman at the prevailing ratc of wages applicable to him . 
But he lad deliberately declined to accept the samewithout 
assigning any reason. The grounds specificd in a subsequent 
Order of the Labour Court, Kozhikode do not favourably 
consider for his said denial. Undoubtedly , on the date of his 
retrenchment, he was a casual labourer on daily wages and 
the claim petition was filed by him only in the year 1987, 2 
years from the date of retrenchment. For the foregoing reasons, 
I am inclined to hold that the termination of service of the 
workman by themanagement is justified . 


9 . Thedefinite case of the management is that as per the 
directions of the Hon ble High Court in the said O . P . filed by 
the workian and others , the 13 casual labourers were 
retrenched from service on 18 - 5 -84 and that the wages duc 
from 21 -4 - 1984 to 18 -5 - 1984 , notice pay and retrenchinent 
compensation were also arranged for payment to them . 
Although they received the wages in arrears, they declined to 
accept notice pay and retrenchment compensation . According 
to the management, this fact was forthwiti communicated to 
the concerned Assistant Labour Commissioner and the 
Secretary , Ministry of Labour, New Delhi. What is contended 
by the union is that no notice pay and retrenchment 
compensation were offered to the workman at any time on or 
before the termination and so the action of the management is 
unsustainable and against the provisions of the Industrial 
Disputes Act. AsWW1also , the workman has said that there 
was no offer from themanagement for payment of notico pay 
and retrenchment compensation before termination , 


11. It was also argued on behalf of the management that 
the claim for reinstatement is barted by limitation as the dispute 
was raised after a lapse of 11 years from the date of 
Ictrenchment. It is true that the plea of limitation does not 
ſigure in thewritten statement filcd by themanagement. Section 
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3 of the Indian Limitation Act provides that limitation bar 
need notneccessarily be pleaded as a defence by die Opposite 
Party . If this issue is pointed out at any stage of the 
proceedings, it is for the court to enter into a finding as to 
wlicther thc claim is barred by limitation . Thic Apex Court in 
Raton Chandra Samantha Vs. Union of India ( AIR 1993 SC 
2276 ) has lield that inordinate delay deprives a person of his 
remedy available in law and that in the absence of any fresh 
cause ofaction or legislation , such person has lost his remcdy 
by lapscoftimc The same principle is laid down in the Supreme 
Court decision in Secretary to Goverurent of India and others 
Vs. Shivrun Mahadu Gaikwad ( 1955 SCC (L & S ) 1148 ].Hence 
Tam in full agreementwithi diemanagement that uic claim for 
reinstatementwith consequential benefits is also liable to be 
dismissed on the ground of inordinato delay . 

. 12. From my foregoing discussions, these points are 
found in favour of themanagementand against the union , 

In tic result , thic reference is answered holding that the 
action of the management in terminating the service of the 
workman Sri. K . C . Arumugham is justified . He is not entitled 
to any relief. An award is passed accrordingly . 

Dictated to the Confidential Assistant, transcribed and 
typed out by her corrected by ine and passed this the 21st day 
of April, 1999 . 

Ernakulam 


of facett, 20 , 1999 
T. 371 . 1707 . -- Elfita folar atfefua , 1947 ( 1947 
# 714 ) 7 YRI 17 37THU H , 19 PRATHAP 377. 07. 3 . 
सी. के प्रबन्धतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध 
में निर्दिष्ट औद्योगिक विवाद में औद्योगिक अधिकरण, गुवाहाटी के पंघाट 

fra * * , 371 # 514 CR 7 19 - 05 - 1999 AT 
TTT 2011 

[ . - 30011/17/93 - 377 37R . (AHA ) ] 

श्याम सुन्दर गुप्ता, डैस्क अधिकारी 
New Delhi, the 20th May , 1999 
S. O . 1707. -- Inpursuzcue of Scction 17 of thic Industrial 
Disputes Act, 1947 ( 14 of 1947), the Central Goveruncnthereby 
publishes the Award of the Industrial Tribunal, Guwahati ias 
shown in thic Annexure , in the Industrial dispute between the 
employers in relation to the management of 
M /s ONGC and Uicir workınan , which was received by the 
CentralGovernment on the 19 -05 - 1999 . 

[No . L -30011/17/93- IR (Misc .)] 

S. S . GUPTA , Desk Officer 

ANNEXURE 
IN THE INDUSTRIAL TRIBUNAL , GUWAHATI ASSAM 

Reference No. 1 (C ) of 95 , 


Present : 


Shri K . Sanna, LL. B ., 
Presiding Officer 
Industrial Tribunal, Guwahati 
In the matter of an Industrial Dispute between : 


Jorhat, Assam . 


Versus 


Appendix 
Witness examined on the side of Management : 

MW1. Sri. N .Muralcedharan . 
Witness examined on the side of Union : 

WW1 Sri. Aruinughan 
Exhibits marked on the sideofManagement : 
Ext.Mi. Photo copy of a letter from the petitioner s (workman ) 

authorised representative to the Assti. Labour 
Commissioner ( C ), Cochin dated 

15 -5 - 1992 . 
Ext.M2, Photo copy of anodier letter from the union to the 

Asstt. Labour Commissioner (Central) Emakulam 

dated 17 - 9 -91. 
Ext M3. Plioto copy of a letter from the union to the Asstt. 

Labour Commissioner ( Central), Ernakulam dated 

5 - 10 -87 
Exhibits marked on the side of Union : 
Ext.Wi. Ploto copy of Casual Labour Servicc Card issued 

to the workman Sri . K . C . Animughan by thic 

Southern Railway . 
Evt.W2. Minutes of Joint discussion held on 10)-5 - 1993 

before the Asstt. Labour Commissioner ( Central), 
Cochin , over the dispute between the management 
and tie workman . 


The General Secretary, DYP , O .N . G .C ., Worker s 
Association , Jorhat. 
Date ofAward : 6 -5 -99. 


AWARD 


This is a reference made under section 10 ( 1) ( d ) of I.D . 
Act, 1947 by the Desk Officer , Govt. of India , Ministry of 
Labour under order No. 30011/ 17 /93 -IR (Misc )/COAL -I dated 
23- 11- 94 , to adjudicate the dispute arising between 
manageincnt of O .N .G . C ., Dhansiri Vallcy Project, Jorhat, 
Assam and their workmcn represented by Dhansiri Valley 
Project, O . N .G . C . Worker s Association , Jorhat on thic 
following issues : 
" Whether the action of the management of O . N . G . C . 

Dhansiri Valley Project, Jorhat in denying 
enhanced wagc rates to contingent, casual 
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workers is justified ? If not, to what relief these 
categories of workers are entitled ?" 


of law and constituted an Industrial Dispute to be decided by 
the tribunal 


III 


On receipt of the reference this tribunal has registered a 
case and issued notice to both the parties to file teir written 
objection and to exchange docuinents in support of their case , 
in response to which both the parties have filed Uleir written 
statement Addl written statement alongwith their documents. 


After filing written statement both the parties have 
adduced oral evidencc in support of their respective contention 
made in the written statcinent and also cxhibited some 
documents . 


The fact of the case as revealed from thematerials on 
record is that thic Worker s Association O . N .G . C ., Jorlat Valley 
Project had made demand for paying ticir workmen enhanced 
rutes of wages on the following rate . 


I have hcard the argumcnt put forward by the learned 
advocate for both partics. The learned advocate for the 
management had made submission in the light of the contention 
made in the written statementand thatof representative of the 
union who has defended the case on the ground raised in 
their pleading. After hearing both the partics, I have gone 
Uirough the documents filed by the partics and cvidence 
adduced therçin and found that the workers Association of 
the Dhansiri Valley Project of the O .N .G .C . hasbeen declared 
as regular workers by this tribunal in the award made in 
reference casc 1( C ) 989 and sanehasbeen confined by the 
Hon ble High Court , Guwahati. In said reference, a list of 264 
workmcn has been enclosed and they were dcclared regular 
workers. In the present casc although no list of workers lias 
been filed but some association wlio has represented the earlier 
casc has also represented the present case This being so , 
there is no doubt that the workers who have been declared 
regular workersby this tribunal in aforesaid reference casc are 
thic workers in the present case claiming enlianes rate of wages. 
Il any of the workers was not a party in earlier reference, but 
they arc working in the sanıc line or same work with that of 
those mentioned in the carlie list , arc also entitled to benefit 
of theaward made by the tribunal. 


1. Unskilled Rs. 50/- per day. 
2 Skilled Rs. 60 /-per day. 
3 Driver Rs .63/- per day. 


As per direction of the Asstt. Labour Commissioner 
(Central) Dibrugarh vide its letter dated 13 - 11- 92 , exhibit l in 
this case , the management has not paid the aforcsaid wages 
10 ilic worknen on the ground that the workmen demnanding 
cillianced rate of wages on aforcsaid ratc are not a regular 
workmen , but contractual labour and lience said ratc is not 
applicable to them It is further contended that an agrcement 
was signed between the Workmen s Association and 
manageinent on 10 - 7 - 93 wherein it was agrced by botlı tlc 
pirties that skilled worker should be paid Rs. 43/- per day and 
unskilled worker should be paid Rs. 36 /- per day . In view of 
lluisagreenientarrived at by themanagementand the Workers 
Association , thic management contended that the workmen 
not being regular but being contractual are not entitled to 
churunced rate ofwagesand management prays foranswering 
(lic rcference against the workmen . 


The next question to be decided is whether the workmen 
are entitled to enhanced rate of wages claimed by them . It is 
true that a setilement was inade between manageinent and 
Workers Association on 10 - 7- 93 accepting rate of wages @ 
Rs. 43/- per day for the skilled workers and Rs. 36 /- per day for 
the unskilled worker when the original rate of wages for skilled 
an unskilled worker was Rs. 37.50 and Rs. 31.25 respectively . 
Butwhen the governenthave enhanced the rate ofwages to 
Rs. 50 /- per day for the unskilled workers and Rs. 60 /- per day 
for the skilled workers and Rs. 63 /- perday for the driver, the 
regular workers are entitled to wages an aforesaid rate . 
Although tlic managementhas informed the government vide 
it letter dated 13 - 11- 92 , ext. 2 in this case that the workers 
demanding enhanced rate of wages are contractual workers 
not being engaged by thicın , but such contention can not be 


The workmen had contended that that workmen of 
Dhansiri Valley Project of O . N . G .C . are regular worker liad 
becn already held by this tribunal vide award made in reference 
Case No 1( C ) 1989 and said award has been confirined by the 
Hon ble High Court , Guwahati vidc judgement dated 5 -8 -93 in 
Civil Rule No. 1907/88 filed by the management challenging 
the aforesaid award passed by this tribunal. It is further 
contended that in thcaward made by the tribunal in aforesaid 
reference case , almost all 264 workers had been declared as 
regular worker and they arc thc workmcil who liave claimed 
culianced rate of wages which is subject of refcrence in this 
casc . As the workinen has been declared to be regularworkmen 
by the tribunal and government has directed themanagement 

to pay thc cnhanced rate of wages on the rate already 
- mentioned above vide letter dated 13- 11 -92 ext. 1 in this case , 

under such circumstance , the refusal on the part of the 
management 10 pay the enhanced rate is beyond the purview 


cnhanced rale ofwages had already been declared regularby 
thic tribunal vide award already refcrred to liercin abovc , Tlie 
agrcement dated 10 - 7 - 93 can not stand as a barrier for paying 
enhanced rate of wages because the government has 
enhanced Ulc ratc ofwages to the aforesaid tunc wide ext. 1 
letter dated 13 -11- 92 . From penisal of the aforcsaid letter it is 
ſound that the rate of wages was cubanced on 8 - 11 -91 and 
19 -12 -91 vide order No . 27( 1)91- RIand the workers denanding 


fixed the rate ofwages to be paid and directed management 
vide aforesaid letter to pay the enhanced rate, there is no 
reason why and management should not pay enhanced rate 
ofwages to the workinen , 


[ TTI - U5 3 ( ii ) ] 


419 


IMYE : G 19 , 1999 /2000 29 , 1921 


3777 


- 


- 


- 


AWARD 


From what has been stated above I hold that the 
workinen are entitlcd to enhanced rate of wages on the rate 
mentioncd licrcin above and this reference is accordingly 
answered in favour of the workmcn . The management is 
directed lo pay the wages on aforesaid rate from the date on 
which it false due . 


1. Tlie Central Governmentby exercising the powers 
conferred by clause (d ) of sub - section (1 ) and sub -section 2A 
of the section 10 of thc Industrial Disputes Act, 1947 has 
referred this disputç vide Order No. L - 30012 / 17 /90- IR (Misc.) 
dated Nil, Sept. 1990 on the following schedule : 

SCHEDULE 


I give this award on this the 6th May , 1999 under my 
hand and seal. 


" Whcther the action of themanagement of Hindustan 
Petroleum Corpn ., Ltd ., Gulbarga in terminating the 
services of Shri Ashok Holkar, Casualworkci w .o. f. 
9 -11- 1989 is justified ? It not, to what relief the workman 
is untitled to !" 


K SARMA, Presiding Officer 
the format, 20 , 1999 
T. 37 . 1708 . - efiro Ferreira afuf44 , 1947 ( 1947 
14 ) TTT 193347437 H , Sigita Fechte ühe 77 , 77. H . YA . # 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के पीच, अनुबंध में 
निर्दिष्ट औधोगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण, बंगलौर 
के पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 19 - 5 - 99 को 
प्राप्त हुआ था 

[ # TA - 30012/ 17 / 90 --3715. 3T .( fufH ) ] 

श्याम सुंदर गुप्ता, डैस्क अधिकारी 
New Delhi, the 20th May, 1999 
S . O . 1708 . — In pursuincc of section 17 of thic Industrial 
Disputes Act, 1947 ( 14 of 1947 ), the Central Government 
licreby publishes the award of the Central Governicnt 
Industrial Tribunal, Bangalorc as shown in the Annexure in 
the lodustrial Dispute between the cmployers in relation 10 
the management of M /s.HPC Lid . and their workman , which 
Was received by the Central Governnient on 19 -5 - 1999 . 

No. L -30012/ 17/90 - IR (Misc .) 

S . S .GUPTA , Desk Officer 

ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL -CUM -LABOUR COURT, BANGALORE 


2 . This i -- uce is made at the instance of the first 
party. The case madeitby the first party is that he was 
appointed on daily way, sasa Casual Employce in themonth 
of January 1985 by 1! .Depot manager atGulbarga . From 1985 
he has worked Collinuously for more than 5 ycars .Hewas 
paid more than Rs 000 / - per inonth as wages. He worked 
continuously as stated above and though he was entitled for 
regularisation as permanent employce, the samewas not inade 

3. During 1989 the Depotmanager was changed and 
the licw manager removed the first party from scrvicc w e.f. 
9 - 11- 89 . After 3 months the first party wrote a letter to re 
instatc him but he received a strange rcply from the 
management. According to him the eligibility for regularisation 
duc to continuity of service for 5 years and his removalanouit 
to victimisation , unfais labour practise and exploitation of 
workman . He has prayed for an order of re- instatement, back 
wages and other consequential reliefs . 


PRESENT: JUSTICER .RAMAKRISHNA 

PRESIDING OFFICER 

C .R .NO . 53 /19 % ) 
Il’ ARTY 

JIPARTY 
Shri Ashok Holker (1) The SeniorRegionalManager, 
R /o .Hanuman Nagar, Hindustan Petroleum 
Old Jewargi Road , V /s. Corpn Lid , 
Gulbarg1-535 102 P.B . No.53, Belgaum -590016 

(2) The Senior Depot 

Superintendent. Hindustan 
Petroleum Corpn , Lid., 
Gulbarga P . O .-535 102 


the first party was given work on casual basis when the 
cxigcncies warranted , such as absentof regular workman and 
other casual cxigencies of work . Tlicy have stated that the 
first party worked from 1987 - 1989 intermittently for a total 
number of 95 days, and he never worked continuously for 5 
years or 240 days andmore in any given year. 

5. It is their further contention that this Depot has an 
upproved non -management strength of 6 workinen comprising 
of one clerical and 5 labour positions. The recruitincnt is 
governed by recruitment rules and one has to fulfil the 
conditions laid there on for a permanent job and thc name 
shallbe sponsored through employment exchange. 

It is further contention of the second party that the 
first party is not entitled to any relief and in any casc if his 
name is sponsored by cmployment exchange he would be 
considered favourably . 

7 . Sincc there was no scope for framing any additional 
issues the parties were directed to Icad their evidence on the 
points cnuncrated in the schedule . 

8 . The sccond party examined a DepotManager, as the 
manager who was working at relevant point of time is not 
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iivailable as hic was absconded for a long period . This witness 
Lave cvidence on the basis of records inaintained by the 
second party . According to his cvidence the first party was 
notappointed by the Corporation but he has worked as Casual 
Labourer. Hewas entrusted to do sundry workswhencver the 
regular employee used to be on leave. The first party also 
entrusted to make bank deposits . He has worked 7 days during 
1987, 53 days during 1988 and 35 days during 1989. 


cnployees for the period thcy have worked . Shri Phadke has 
questioned the authenticity of the contents in the notebook . 
According to the learned Advocate this was prepared for the 
purpose of this case as it does not bare the signature of the 
competent authorities and therfore legally inadmissible . The 
contention of the learned Advocate deserves to be considered 
as this note book on its own does not reflect the true state of 
affairs . If one want to rely on this note book there should be 
corroborative evidence to accept this as a piece of evidence . 


9 . In support of this contention he has submitted a 
notebook Ex -M -2 , as there was no muster roll in respectof the 
first party , 


15 . The discussions so far made does not carry us to 
any conclusion, to appreciate the case made out by the parties. 
It is in evidence that the first party worked as Casual employee 

-- " " time, but lic has failed to prove thathe has worked 
for 5 yes. con nuously without any break of service and he 
has also worked more than 240 days in a given year , 


10 . As against this evidence the first party has doposed 
that hic was appointed during the month of January 1985 and 
he has worked for a period of 5 ycars . He was drawn a salary 
of Rs. 600/- per month . His job was to preparc Bank Deposit 
Slips in the morning and carry the same to the respective 
Banks. After returning hcused to work as Helper, he was also 
filling the tanks and recorded the readings. 


11. At this instance the bank deposit slips werc 
sumunoned and the duly sealed cover is opened in the court. 
On thc basis of the evidence of the first party the first Bank 
Deposit Slip was marked as Ex - W - 1 and his signature was 
marked as Ex - W - 1 (a ). 


16 . Shri. Phadke the lcarned Advocate on the basis of 
these materials submitted to the court that the removal of this 
workman squarely falls under Chapter V of Industrial Disputes 
Act and thereforc his discontinuation from scrvice amounts 
to retrenchment. Since the second party is not followed the 
mandatory directions given in Section 25F of the Act , he is 
entidcd for re - instatement, back wages etc . 


12 . He has further deposed to cvidence his long service 
the then Depot Manager has issued the certificate. He has 
also produced letters of correspondence made with the second 
party . Since he was not taken to work He has raised a 
conciliation and Ex - W -11 is the failure report. 


13. On a penasal of the proceedings the casc required 
to be appreciated on both the oral and documentary evidence . 
Since the direct cvidence is not available wehave to rely on 
the scvcral circumstances available in this case. If we take the 
list of documents , Ex- W - 1 is a Bank Deposit Slip dated 3 -4 
1987 which was prepared by this workman . To evidence this 
facthis signature at Ex - W - 1 (a ) is marked . Ex - W - 2 is another 
slip dated 31-3 -1989 . Ex - W -7 and Ex -W - 10 are the representation 
given by him to the Chief Manager, Bombay and Regional 
Manager, Belgaum dated 12 - 2 - 1990 and 17 - 12 - 1990 
respectively . Hehas reiterated the claim averments in these 
notices, Ex- W - 3 is a certificate said to have been issucd by 
onc Shri Perumal, Depot Superintendent for the period 15 -5 . 
1984 10 7 - 9 - 1985 . Somephotos also produced by the first party 
to evidence thathe was fully associated with the second party 
throughout, Ex- W - 12 is a failure report given by the Assistant 
Labour Conimissioner to theGovernment of India dated 13 -6 
1990). 


17. Since we are not able to reach to any conclusion as 
the materials placed is as vague as anything. I examined the 
Bank Deposit Slips produced in this case. These particulars is 
for the years 1987, 1988 , 1989 and few months of 1990 . Since 
the first party is directly relied on this bank deposit slips 
claiming himself that hc was preparing these slips every day . 
and also marked signature of him in Ex- W -1 as Ex- W -1 (a ). I 
made up my mind 10 examine these bank deposit slips to 
appreciate the stand taken by the first party Since these bank 
deposit slips starts from 1987 onwards the contention that the 
first party worked from 1985 onwards doesnot hold any water , 
I made a randoin verification of these documents . The first 
bundle starts from 29 - 4 - 1987 onwards. I got it examined on the 
basis of the signature available in thisbank deposit slips. The 
first bundle starts from 1-4 - 1987 to 29 -4 - 1987. The signature of 
first party is found on 18 -4 -1987, 20 -4 - 1987 , 21-4 - 1987 , 22 -4 
1987, 23 -4 - 1987, 24 -4 - 1987, 25 -4 - 1987 , 27 -4 - 1987 and 29 -4 - 1987 
for 9 days. During October 1987 he has not prepared any 
bank deposit slips . In September 1987 he has prepared the 
bank deposit slips on 17 -9 - 1987 , 23 - 9 - 1987 , 24 - 9- 1987 only . 

This indicates that he has worked for 3 days. During November 
he has prepared the Bank Deposit Slips on 6 - 11 - 1987 , 7 - 11 
1987 only . 


14 . Shri N .G . Phadke the learned Advocate for the first 
party has contended that the second party has suppressed 
thematerials evidencing the fact that the firstparty has worked 
more than 5 years continuously , but on the contrary they 
have produced a note book ( Ex - M - 2 ) to evidence that they 
have noted the attendance of first party and other casual 


18. After examining theseBank Deposit Slips ,assuming 
that the first party was entrusted only this work as part of 
working days is notmore than 7 to 8 days for onemonth . In 
somemonthshe has not prepared the Bank Deposit Slips at 
all . Since the first party failed to prove thathehas worked for 
period of 5 years continuously and also for than 240 days in 
a given year it is very difficult to rely on his oral testimony . 
The Bank Deposit Slips which were summoned on his 
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INDUSTRIAL DISPUTE NO . 40 OF 1995 


( In the matter of the dispute for adjudication under Section 
10 ( 1)( d ) of the I. D . Act , 1947 between theWorkmen and the 
Managcment of CentralWarehousing Corporation , Chennai). 


Between 


The workmen represented by 


TheGeneral Secretary , 


instance infactmade his case miserable . 

19. In these circumstances I am not inclined to rely on 
the plethora of judgement subinitted by the learned Advocate 
for the first party . Thesc judgements reflect as to what is 
retrenchmentand what should be that order of the tribunal, if 
a person is retrenched without following Chapter V of the 
Industrial Disputes Act. 

20 . In view of these circumstances it is to be held that 
there is no tennination of service of the first party by the 
second party . Since the very reference does not make any 
sensc 110 findings can be given , on the schedulc. It is the 
bounded duty of the firstparty to prove the contentions taken 
by him only on that proved principles a conclusion may be 
reached in his favour. 

Having regards to these facts and circumstances this 
reference fails the same is here by rejected . 

( Dictated to the stenographer , transcribed by her, 
corrected and signed bymeon 10 -5 - 1999.) 

JUSTICER. RAMAKRISHNA, Presiding Officer 


C .W .C . Employees Union , 


Clo . Central Warehouse, Bye-pass Road , 


Madurai-625016 . 


1 % . 


The RegionalManager , 


Central Warehousing Corporation , 
Regional Office, 153, OldainsRoad , 


Madras-600018 . 


Reference : Order No. L -42012 / 3 /95 - IR (Misc ), Ministry of 
Labour, dated 26 - 7 -95 , Govt. of India , New Delhi, 


the forent, 207 , 1999 
071.37 . 1709 . - stellfiras falg affuft4 , 1947 ( 1947 # 1 
14 ) ERT 17 SGHT # 79 8471 24x83foT 
कारपोरेशन के प्रबन्धतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के 
बीच, अनुबंध में निर्दिष्ट औधोगिक विवाद में औद्योगिक अधिकरण , चेन्नई 
a Tora HTC FT , 11 19 OR T 20 78, 1999 
प्राप्त हुआ था । 

[ H . VM .- 42012/3/95 -37%. 37TT.( fafeu ) ] 

बी . एम. डेविड, डैस्क अधिकारी 


This dispute coming on for final hearing on Monday, 
the 14th day ofSeptember , 1998 , upon , perusing the reference , 
claim , counter statement and all other material papers on 
record , upon hearing the arguments of Thiru V . Prakash , 
advocate appearing for the petitioner-union and of Thiru P . 
Narasimhan , Advocate appearing for the respondent 
management, and this dispute having stood over till this day , 
this Tribunalmade the following. 


AWARD 


This reference has been made for adjudication of the 
following issuc : 


New Delhi, the 2011 May, 1999 
S . O . 1709 . - In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 ( 14 of 1947 ), the Central 
Government hereby publishes the Award of the Industrial 
Tribunal, Chennai as shown in the Annexure, in the industrial 
dispute between the employers in relation to the management 
of Central Warehousing Corporation and their workman , which 
was received by the Central Government on 20 - 5 -99, 

No. L -42012 /3 /95 - IR (Misc )] 

B .M .DAVID , Desk Officer 

ANNEXURE 
BEFORE THE INDUSTRIAL TRIBUNAL , 

TAMIL NADU CHENNAI 
Tuesday, the 22nd day of December, 1998 
Present : Thiru S . Ashok Kumar, M .Sc ., B .L ., 

Industrial Tribunal 


" Whcther the action of the management of Central 
Wareliousing Corporation in refusing to pay H .R . A ., 
C . C . A , and fixed D . A ., W .e.f. April, 1994 in respect of 
the Personalpay paid for adopting small family norins 
and Special pay paid to the employees is justified ? If 
not, to what relief they arc entitled ?" 


2 . Themain averments found in the claim statement 
filed by the petitioner union are as follows: 


The respondent corporation is a public sector 
undertaking constituted under the Central Warehousing 
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thic Goveruncnt. Further the issual of the directions 
by the Head Office to the Regional Office is contrary 
and violative of the provisions of the Central 
Wareliousing Corporation (Stam ) Regulations and are 
therefore void ab -initio and non -est in law . 


Corporation , Act 1962 and it has got its own service 
regulations viz., Central Warehousing Corporation (Staff 
Regulations 1986 ) for its employees in maltcrs of conditions 
ofservicc , pay and allowances, conduct, discipline etc . The 
pctitioner union is the only union representing group C and 

Dº cmployees of the respondent corporation and is the sole 
bargaining agent for thcm Petitioner union enters into 
memorandum of understanding with the respondent 
management with regard to wage structure and other demands 
therefor. From 1983 the respondent corporation is paying 
HRA . CCA and the benefits of fixed Deiness Allowance in 
respect of special increment granted for adopting small family 
norms, special pay for dusting operators and Cash handling 
allowance for the Warehousing Assistants throughout the 
country . On 9 - 1-92 themanagement and theworkmen entered 
into meniorandum of understanding with regard to revised 
wage structure and other demands for Group C and D 
employees where one of the clauses is that the existing 
benefits and facilities not altered by this agreement shall 
continue hitherto subjcct to any direction from Government 
of India . From April 1994 onwards the respondent 
management unilaterally stopped HRA , CCA and fixed 
dcarness allowance in respect of personal pay 10 tho 
concerncd employces against which the petitioner union 
raised a dispute. About 200 employees in the Chennai region 
are getting special increment for adopting small family norms. 
About 35 employees in the cadre of dusting operators are 
getting special pay and about 32 cmployees in the cadre of 
Assistants in the warchousing corporation are getting cash 
handling allowance . The respondent has cut dicir salaries 
by the abovc decision . Before the conciliation officer , the 
respondentmanagement has taken a stand that the personal 
pay is not part of thic pay under Fundamental Rulc 9 (21 ) (a ) 
and that H . R . A ., C . C .A . and F . D . A . is payable on Basic pay 
only and therefore claim of the petitioner union is untcnable. 
Thic conciliation ended in failure. The contention of the 
Management that the special pay paid for adopting sinali 
family norms, cash handling allowance and special pay arc 
not part of the pay , is unsustainable in law . Regulation 2 (i) of 
the Central Warehousing Corporation (Staff) Regulations 


On 22 -6 -88 , the SpecialPay and other allowances were 
reviscd with effect from 1- 4 -88by an order in Ref . No. CWC/ 
I- SPL -PAY /RECTT dated 22 -6 -88 . In the said orders also it 
has not been stated that H . R . A ., C . C . A . and F ,D . A , on the 
specialpay was there at that point of time, it would have been 
clcarly granted to the employees and all of a sudden the 
respondent cannot unilaterally stop thic payment and such 
an action is illegal. The non -compliance of mandatory 
procedure laid down under Section 9 - A of the I.D . A ., beforc 
stopping the benefits of H . R . A ., C . C . A . and F . D . A . on the 
special pay and ouer allowances makes the action of the 
respondent management illegal and void ab -inuto . The 
stoppage of the bencfits of HR. A ., C . C . A . and F .D . A . on the 
special pay amounts to failure to implement thic Memorandum 
of Understanding dated 9 - 1- 92 which is the scilicment 
between themanagementof the respondent corporation and 
the workmen . This action is an unfair labous practice under 
SI. No 13 ofthe firstpart of the fifth schedule to thcl D . Act, 
which is an offence punişlable under Section 25 T and U of 
the I.D . Act. Therefore the action of the respondent in 
stopping H . R . A ., C .C . A . and F . D . A . on the Special Increment 
granted for adopting small lunily norms, cusl handling 
allowance, Special pay and other allowances to its employees 
is not justificd The petitioner prays to pass an award directing 
the respondent management to pay uc benefits of H . R A ., 
C . C . A and F . D A and the special increment granted for 
adopting small fainily nonins, cash landling allowance, special 
pay and otlıcr allowance to the employecs of the respondent 
corporation froin April, 1994 onwards. 


3. The main averments found in the counter statement 
filed by the respondent are as follows : 


The policies arc framed by the Corporate officc.of the 
respondents with the approval of the Board of Directors . 
Thc policy decisions arc taken on tlic basis of Government 
Guidelines/Instructions. In the staff regulations of the 
respondent s organization , it hasbeen specilīcally interpreted 
under uic Clause ( 3 ) that in case of any doubt or difficulty 
arise in interprcting Uicse regulations or giving cffect to them 


" (J) " Pay" means the amount drawn by an employce as 
pay, special pay, personal pay and any other cmoluments 
excluding allowances, which may be specifically 
classified as pay by the Board of Directors” . 


Thçrefore the special pay forms part of the pay 
and H . R . A .. C . C . A . and F . D . A . has to be paid on a 
special pay . 


3 . The reſercncc by the respondentmanagement 
to letters from Head Office in Rel. Nos. CWC/Wagc 
Implementation /92 dated 20 -11-92 and Ref. NOS. CWCI 
Wagc- Implementation /92 dated 21- 1-93 for denying the 
benefits to the workman is unsustainable in law as those 
letters are without authority and without sanction from 


Ulcir application , it shall be open to the Board of Directors to 
issue general instructions not inconsistent with the 
provisions of the Act and thic rules framed thereunder. The 
respondent corporations liad signed a Memorandum of 
Understanding over Second Wage Revisions with theapex 
body of CWC Employces Union , hereinafter referred to as 
Federation of CWC Employccs Union , Under Clause 3.8 of 
llis, said Meinorandum ofUnderstanding, the FDA has been 
Cixed on the basis of Basic pay range and from the 
contents of clause 3.8 , reference can be taken that FDA 
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norms and Special pay paid to the employees is justified ? If 
nol, to what relief they are entitled ?" 


is payable on basic pay only . The parties to the Memorandum 
of Understanding had agreed under Clausc 7. 3 that the 
existing benefits and facilitics not altered by the agrcement 
shall continue as hitherto subject to any directions of the 
Goverment of India . It was further agreed to , under Clause 
74 that none of the demands raised by the Federation of 
CWC Employees Union in its charter of demands, shall fomi 
a point of industrial disputes during the period of the 
Settlement ( 5 Ycars ) cffecting from 1-8 -87. The Federation 

greed not to reopen any of this matter provided under the 
agreement or to raisc any fresli economic demands which 
involve additional burden on the corporation during theperiod 
of the agreement. The definition of (PAY ) has clearly been 
defined under FRSR . Thc definition of Pay defined in the 
FR /SR is reproduced as under Paynicans the amount drawnı 
monthly by a Government scrvant as (i) the pay , other than 
special pay or pay granted in view of personal qualifications , 
which has been sanctioned for a post held by him 
substantially or in any officiating capacity or to which he is 
cntitled by reason of his position in a cadre . In view of the 
definition of Pay the personal pay is not to be taken into 
accountfor drawal ofHRA & CCA ctc. The Government of 
India , Ministry of Industry (BPE ) has clarified vide OM . No 
1 ( 3 )/92 -BPE ( WC ) dated 12 -6 - 1987, that HRA is payable on 
basic pay . The matter las further bccn clarified in item No. 8 
thatHRA /CCA is payable on basic pay and special pay and 
the personal pay will not form .part of the pay for this purpose . 
The petitioner union is not the only wion representing Group 

( and D employees nor sole bargaining agent. Petitioner 
union never entered into meinorandum of understanding on 
wage revision with the respondent. The icspondents had 
paid thc HRA /CCA ou personal pay and special pay due 10 
oversiglit of the Government instructions contained in OM . 
dated 12 -6 - 1987 which has been reciified at a later stage. The 
respondents have implemented the instructions issued by 
tbc Goverment of India , in regard to paynicnt ofHRA / CCA , 
The respoudcuts have rectified the irregularity . The rest of 
uic contentions arematters of record , which will be produced 
as and when necessary to be produced before this Tribunal. 
The respondents have implemented the Government 
instructionsto regulate the payment of HRA /CCA and basic 
pay and rectified the mistake . The respondents have not 
violated the contents of Memorandum of Understanding 
signed on second wage revision . The provisions of FR /SR 
have been complied with alongwith the Government s 
guidelines. The respondentprays 10 reject the demandsmade 
by the petitioner 


6 . The point : The petitioner union represents Group 
C and D employces of the respondent Corporation which 
is a public sector undertaking constituted under Central 
Warchousing Corporstion Act, 1962 . About 200 employces , 
in the Chennai region are getting special increment for 
adopting small family norms. About 35 employees in the cadre 
of dusting operators are getting special pay and about 32 
employees in the cadre of Assistants in the Warchousing 
Corporation are getting cash handling allowance. From 1983 
onwards the respondent corporation is paying House Rent 
allowance , city compensatory allowance and thebenefits of 
fixed deamess allowance with respectto special increment 
granted for adopting small family norms, special pay for 
dusting operators and cash handling allowances for 
Warehousing Assistants throughout the country . On 9 - 1-92 , 
the respondentnanagement and various federations of the 
workmen entered into Ex. M . 1,Memorandum of undertaking 
with regard to the revised wage structure and other demands 
for group C and D employees working under the 
respondent management. Clause 7.3 of the said Memorandumi 
of undertaking reads as follows : 

" Excepting benefits and facilities not altered by this 
agreement shall continue as hitherto subject to any 
directions of the Governmentof India ." 
Under Clausc 7, 5 of the said memorandum of 
undertaking, 
" This agreeinent shall be in force and binding on the 
partics upto 31-7 - 92 and thereafter also continue to 
remain binding on the parties until it is terminated by 
either party by giving in writing two months notice of 
its intention to do so ." 

On 20 - 1 - 93 , the respondent corporation issued Ex , M2 
order regarding fixation ofpay in the revised scale ofpay in 
respect of group C and Deniployecs consequent upto the 
second revision of pay scales and also niemorandum of 
undertaking Ex . M .) and also clarified several doubts raised 
on various issues. Under para 8 of the said clarification , the 
respondent has issucd the following order, 
DOUBT 

CLARIFICATION 
8 . Whether payment of In this connection , para 7 of 
HRAICCAW .e.f. 3 -8 -90 circular No . CWC/wage 
with revised basic pay is Implementation1/ 92 dated 
subject to monetary 20 - 11 -92 may be referred to , 
ceiling, and whether they so far as, monetary cciling is 
are to be calculated on concerned , we have already 
basic pay only or should issued a circular dated 9 - 8 -88 
include special pay, to this cffcct wherein the 
personalpay etc . 

ceiling in regard to HRA and 
CCA has been fixed at 
Rs, 1000 and Rs. 100 respec 


+ No witness was examined on behalf of both sides. 
Ex M 1 to M 5 lave been marked on behalf of the respondent 
management. 


5 The point for consideration is : Whether the action 
of the management of ContralWarehousing Corporsţion in 
rcſusing to pay H . R . A ., C . C .A ., fixed D . A ., W .ef. April 1994 
in respect of Personal pay paid for adopting small family 
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tively . HRA & CCA arc pay 
able only with reference to 
the Basic pay of the employee . 
Special pay and personal pay 
willnot form part of pay for 
this purpose. As regards upper 
ceiling circular dated 9 -8 -88 
may be referred to. 


From April 1994 onwards, the respondent management 
stopped the payment of HRA , CCA and fixed dearness 
allowance, in respect of special incrementgranted for adopting 
small family noms, special pay for dusting operators, and 
cash handling allowance for the warehousing assistants . The 
order stopping such paymenthas notbeen produced before 
this Tribunalby either party . The contcntion of the petitioner 
union is thatpay includes personal pay and special pay and 
therefore , Housc Rent allowance and City Compensatory 
Allowance and benefit of Fixed dcarness allowance should 
be calculated with respect to comprehensive pay which 
includes basic pay , personal pay and special pay and cash 
handling allowance. The petitioner union has further 
contended that the respondent did not put the employecs on 
notice about the stopping of such payment as required under 
Scclion 9A of die I.D . Act . The contention of the respondent 
management is that under Fundamental Rules, the pay has 
been defined as follows : 


** Pay mcans the amount drawn monthly by a 
Goveriuent Servant as (i) the pay, the other than special 
pay or pay granted in view of personal qualifications, 
which has been sanctioned for a post held by him 
substantially or in an officiating capacity or to which 
hic is cntitled by reason of his position in a cadre." 


The respondent has all of a sudden stopped payment 
of House Rent Allowance and City Compensatory Allowance 
and Fixed deamess allowance without issuing a notice to the 
employees as required under Section 9A of the I.D . Act, 1947. 
In 1985 ||LLFP 5 . WORKMEN OF FOOD CORPORATION 
OF INDIA VS FOOD CORPORATION OF INDIA wherein 
the present respondent was also a respondent, the Hon ble 
Supreme Court has held as follows: 

“ It is at this stagenecessary to examine the implication 
of Section 9A of the I. D . Act , 1947. As hereinbefore 
pointed out, Section 9A makes its obligatory upon an 
employer who proposes to cffect any change in the 
conditions of service applicable to any workmen in 
respect of any matter specified in the Fourth Schedule 
to give a notice or intended change. It cannot do so 
without giving to the workmicn likely to be affected by 
the change, a notice in the prescribed manner ofnature 
of change proposed to be effected and within 21 days 
of giving such notice . There is a proviso to Section 9A 
which has no relevance here . However , incidentally it 
may be pointed out that if the workinan likely to be 
affected by the change arc persons to whom the 
fundamentaland supplementary rules , Civil Services 
( Classification , Control and Appcal) Rules , Civil 
Services ( Temporary Servicc ) Rules, Revised leave 
niles, Civil ServicesRegulations, Civilian in Defence 
Serviccs ( Classification , Control and Appeal) Rules or 
Uic Indian Railway Establishment code or any other 
rules regulations that may be notified in thisbehalf by 
the appropriate Government in the Official Gazettc , 
apply to notice of change would be necessary before 
cffecting a change . No attempt wasmade on behalf of 
ile respondent corporation to urge that any of the 
aforesaid rules would govem the conditions of services 
of the workmen involved in the dispute . Now after 
introducing direct payment system agreed to belween 
ilic parties, if thic Corporation or the employerwanted 
to introduce a change in respect of any of the matters 
set out in the Fourth Schedule , it was obligatory to 
give a notice of change. Item 1 in the Fourth Schedule 
provides " wages, including the period and mode of 
payinent." By cancelling the direct payment system 
and introducing the contractor, both the wages and the 
mode of payment are being altered to the disadvantage 
of the workmen . Therefore , obviously a notice of 
change, was must before introducing the change, 
otherwise itwould be an illegal change. Any such illegal 
change invites a penalty under Section 31 (2 ) of the 
I.D . Act, 1947. Such a change which is punishable as a 
criminal offence would obviously be an illegal change . 
It must be held that without anything more such an 
illegal change would be wholly ineffective ." 

In the light of the above mentioned judgement of the 
Hon ble Supreme Court the respondent is bound to give 
notice regarding alteration of or stopping of House Rent 


T lic respondent management has got its own servicc 
regulations viz ., Central Warehousing Corporation ( Stafn) 
Regulations 1986 . Under Regulation No. 2 (i) pay has been 
delined as follows : 


" Pay" means the amount drawn by an cinployee as 
pay , special pay, personal pay and any other emoluments 
excluding allowances , which inay be specifically 
classificd as pay by thc Board of Directors." 


As per the defințion cnumerated in the regulations 
applicable to the respondent pay includes, special pay , 
personal pay and other cunoluinents excluding allowances. 
Therefore, as per the definition pay includes special pay as 
well as personal pay butdoes not include any allowancesi.c. 
cash handling allowances in this case . Therefore , the 
cmployees who are getting special pay or personalpay in the 
form of special increment for adopting small family norns 
and employces who are getting special pay in the cadre of 
dusting operators arc entitled to get the H .R . A ,, C . C . A and 
fixed dcarness allowance with respect to special pay as well 
is personal pay . 


[ 4771 - U 


3 ( ii) ] 


MRG 


TU 


T 


: * 19 , 1999 / 4 


29 , 1921 


3783 


TULUI 


fyna Part , 3772 


<HR 17 20 - 5 - 99 


# 

T o 
को प्राप्त हुआ था । 


[ H . 49 - 31011/9 /90 - 3715,371 . ( fafanu ) ] 


बी० एम० डेविड, डैस्क अधिकारी 


New Delhi, the 20th May, 1999 


allowance, City Compensatory allowance, and fixed deamcss 
allowance with respect 10 personal pay and special pay . But 
the respondent has not followed the mandatory procedure 
adopted in Section 9A of the I. D . Act, 1947. Therefore, it is 
clear that the order of the respondentmanagement in Ex , M .2 , 
denying payment of House Rent allowance and City 
Compensatory Allowance , and FDA on the basis that the 
special pay and personal pay will not form part ofpay for the 
said purpose is not sustainable in law . 

In the result, award passed holding that the action of 
the respondent management in refusing to pay HRA , CCA 
and FDA with effect from April, 1994 in respect of personal 
pay paid for adopting small family normsand special pay for 
dusting operators is not justified , and consequently 
employees who were paid such emoluments earlier are entitled 
for H . R . A ., C .C . A . and fixed Dearness Allowance in respect 
of the Personal pay for adopting small family norms and 
Special pay continuously . Award passed . No costs . 
Dated ,this the 22nd day of December, 1998 . 

THIRU S. ASHOK KUMAR , Industrial Tribunal 


S . O . 1710 . - In pursuance of Section 17 of the Industrial 
Dispute Act, 1947 (14 of 1947 ), the Central Government hereby 
publishes the award of the Central Government Industrial 
Tribunal No- 1, Mumbai as shown in the Annexure in the 
Industrial Dispute between the employers in relation to the 
inanagement of Bombay Port Trust and their workmen , which 
was received by the Central Government on 20 -5 - 99 . 


No . L -31011/9 /90 -IR (Misc .)] 


B . M DAVID , Desk Officer 
ANNEXURE 


BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL NO . 1,MUMBAI 


. WITNESSES EXAMINED 
For Workmen side 

: NIL . 
For Management side : NIL . 


Present 


DOCUMENTS MARKED 


Justice C . V . Govardhan 


For Workmen side : NIL . 


Presiding Officer 


REFERENCE NO . CGIT -31OF 1991 


FOR MANAGEMENT SIDE 
Ex.MI./22 -1-92 Memorandum of Understanding 

arrived between themanagement of 
the Central Warehousing 
Corporation & their Workmen . 


Parties : Employers in relation to the management of 

Bombay Port Trust 


and 


Ex ,M2./21- 1- 93 


Their Workmen . 


C . W . C . letter regarding fixation of 
pay in revised scale. 


Appearances: 


Ex .M3./9 -8 -88 


Circular No. 77 regarding payment 
of HRA & CCA . 


For the Management 


Shri, Umosh Nabar, 
Advocate, 


Ex .M4./ 12 -6 -87 


Official Memorandum regarding 
Payment of HRA /CCA , to the 
executive of public enterprises . 


For the Union 


Shri. Gurao . 


State 


Maharashtra 


Ex.M5./28-2 -86 


Gazette of India . 


Mumbai, dated the 12th day of May, 1999. 


AWARD 


fecit, 20 , 1999 
1.341 . 1710 . - utfra forang stuf144 , 1947 ( 1947 
14 ) EN 178394 , 

2954 GR 
प्रबंधतंत्र के संबंध नियोजकों और उनके कर्मकारों के बीच , अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण सं. - 1, 


The Central Govt. by its order dated 04 -4 -91 has referred 
the following dispute between the management of Bombay 
Port Trust and their workmen for adjudication by this Tribunal. 


"Whether the management of Bombay Port Trust, 
Bombay were justified in recovering the wages of the 
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workmen of General Works,MOT Division of Chief 
Engineers Dept. for the period :- - 
26th to 28th Sept. 88 Ist , 5th , 12th , 26th October , 1988 ; 
4th , 5th , 18th and 30th Nov. 88 , 841, 13th 1401, 15th and 
17th Dec . 88. If not, to what relief are the worknicn 
entitled ?" . 

2 . Theaverinents in the Claim stateinent are as follows: 
The ChiefMechanical Engineer of B . P . T . has awarded certain 
contract to some outside Agency for Jaying a new 36 " M . S . 
pipe line from Valve Station to the Fourt : Oil Birth atMarine 
Oil Termuinal Jawahar Dweep (Butcher island ). The laying of 
thenew pipe linc appears to havebeen completed in the inonth 
of July August 1988 . During the trials run pressure test of the 
said pipe line due to the defective planning, inefficient 
engincering skill of the Contractors, absence of proper 
precaution the anchorage of the Cenicat concrete which was 
existing in the Island was broken by the Contractors and 
damage to the tune of laklıs of rupees was used . The workers 
as well as the Union approached the employer to fix the 
responsibility on the Contractor and to take suitable penal 
action on them . Instead of taking action against the Contractor, 
officials of the employer with a view to telp contractor 
attempted to hush up thematter. The workers were promised 
over time of work under die direction and supervision of the 
contractor , The workers refused to do so . Kito management 
simply declared No woik No pav to the workmen Tui- , " kers 
did not refused 10 work and they were ready fund willing to 
work under the supervision of the B . P. T . The union had wntien 
letters on 18 -6 - 1988 to the Administration about Merchants 
Navy Club cicaning . The Administration has stated that 
Merchant Navy Club was not under dicir control and that 
they have no control at all , The supervisors of the CE ordered 
working and cleaning on the Merchant Navy Club by the 
workers irrespective of their categories. The Union seul 
reply. The Administration forced the Painters and Fitters and 
other staff to attend to the work without providing the 
Navganis , safety belts etc . The workers demanded proper 
assistance of Navganis, safety belts etc . They were treated 
on No work No pay basis. During the inonth of Oct Nov 1988 
five khalasis and one tandel were deputed to do some work . 
which work was never done by the said workinen ,which work 
was done by somebody cise . This was soughtby the officials 
with a view to harass the workers. The action taken by the 
Administration of the Respondent in deducting wages for the 
period is illegal and against principles of natural justice.Hence 
the applicants prays thatdeduction of wages can be declared 
as illegal and to direct to pay the wages deducted by the 
respondents . 

3. In the written statement, the Employer contends as 
· follows: 

The issues involved for deduction of wages are different 
from each other and for each separatc wage periods bui the 
same are covered under one rcference before this Tribunal. 
The claim is filed as if it is an application under Section 33 (c ) 


(2 ) of thcl.D . Act; butdcduction ofwages has beur? cffected 
on the basis of No work No pay . Theunion has adinitted that 
the workmen have not worked on the days in question . Tlae 
Jeduction of wuges is therefore legal, proper and justified In 
the piontlı of September, 1988 an anchor block provided on 
the approuch caisson of fourth oil berth at Jawahar Dweep . 
This work involved bending of reinforcement bars One Fitcr 
of the General Works, refused to do it due to the fear thathe 
may receive bum injuries. The bars were therefore got bent 10 
the required shape with thc assistance of contractors labour 
:100 sent to the approach caisson for being incorporated in 
the extension to the Anchor block . On sucing the bent bars at 
the site , the fitters refuscd 10 carry out the fundier work of 
shulloring crc. in protest in getting the work done through 
contractor , On 26 - 8 -88 all other workmen numbering 40 
stopped their work atJawaharDweep . As regards the dates of 
December, 1988 the workers stopped their work for the deniand 
of yrauling overtimewages on all Saturdays and lunch time 
on all days to all theworkmen ofthe Department. The einployer 
did not agree to tlie said deniand on a permanent basis . The 
workmen therefore, refused to carry out the work on 8th , 13th 
to 15th and 17th December 1988 . Their wages for the said 
dates were deducted as No work , No pay . Salumi belts and 
navganis were provided to the workers. The allegation that 
they made a demand and cmployer did not provide thein is not 
correct. Five posts of khalasis and one post of T andel arc 
provided for operating Jolly boats . They are seasonal posts, 
which were niade regular The workmen on the Jolly houts 
refused to operate theboats for other BPT departments. They 
refused to carry out their regular work on 1st, Sth , 12th and 
2 IstofOctober, 1988 and on 4th , 5th 18th and 300 ) November, 
1988 . Therefore , theirwages were notpaid on these days. The 
claim of the workmen are notreal , Theworkmen are not entitled 
to any relief. 


4. The point for consideration is whether non -payıncni 
of wages for the dates mentioned in the schedule during 
September to December 1988 is justified . If not, to what relief 
the workmen are entitled to . 


The Point 


The workinen have come forward willi a claim staicnicut 
contending that they were not paid their wages for the days 
mentioned in the schedule of the reference and therefore, it 
must be declared that non -payment of wages for those days 
is illegal and a direction be given to the imagenient to pay 
the wages with interest. Two reasons are given by the 
workinen as to why wages were not paid for the above dates. 
The first is the workmen were directed to work under the 
supervision of the contractor and they are not bound to work 
under the contractor and therefore , tlicy are justified in refusing 
to do the work , in Butcher Island and as well asMarinc Navy 
Club. The other ground is that their request for providing 
Navganis and safety belts were not complicd by the 
managementand they were directed to work withoutproviding 
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tiese safety instruments and thercfore, they are justified in 
1101Working during the days in which safcly insuunts uc 
not provided . In para 2 of the clajmy statement union has 
stated that deduction of wages has been ciſccted on the basis 
of No work , No pay and the Union has admitted that uic 
workinen have not worked on the days in question . In the 
letter addressed by the Union to the Regional Labour 
Commissioners also it is stated by the union that they lave 
instucted the members not to do the work under the 
supervisiou of the contractors and they have further instnicted 
Hic members not to accept the salaries . Thesc lcilers are dt. 
25 -6 -88 and 28 -6 -88 . In the written arguments filed by the 
applicantalso it is stated that to hail out the contractors sume 
of the officials of themanagement took hrief on bolalf of the 
contactors and humiedly went ahead with repair work of the 
serious damages at Buthcher Island and it was not at all the 
duty of the workmen to work at the damaged site and when 
thic workmen opposed the open support to the contractors 
Hey were treated on the basis of no work no pay . Similarly in 


work on the relevant dates for justifiable reasons. According 
to the witness they liave actually worked on those days. I am 
ofopinion diat when the only withiness examined on bchalf of 
the workmen has chosen to give a go - bye to his version , the 
contention of the Union that the workers did not do their work 
on the relevant dates for justifiable rcasons cannot be said to 
diave been proved in order to give any relief to the workers . In 
that view l bold on the point that non -payment of wages of 
the workmen of general Works MOT Division of Chief 
Engineering Departnıent, BPT for the relevant dates 
mentionca in the sclicdule of the reference is justificd for the 
reasons slated by die manigcncnt in Hic writicn stateinent 
and as spoken by the Executive Engineer of the Department 
asMW - 1 and thercrore , the Union is notcntitled to any relier . 

5 . An Award is passed dismissing die reference and 
holding that 11011-paynion of wilges for the days mentioned in 
the schedulc to vie refcrence is justificd . 

C . V . GOVARDHAN , Presiding Oficer 


format, 24 , 1999 


27. 37 . 1711. - aftalfire frana fufp , 1947 ( 1947 
714 ) TT 17 H , 14 MAR # 4121 TA , # . 
( प्र. ) लि., के प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, 
अनुबंध में निर्दिष्ट औधोगिक विषाद में औद्योगिक अधिकरण भुवनेशवर के 
पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 24 - 5 - 99 को प्राप्त हुआ 
epi 


payment of wages to Tondel, the reſusal of work is beyond the 
scopcoluie season and the said cilegonics of workmen ought 
Thol to have been forced when it was not the season . Il is thus 
scon that the workers did not do their work on the relevant 
dates is not in dispute at allby them in their claim statement, 
documents and affidavit ; but during cross -examination thic 
only witness examined on behalf of thewokmen lias given a 
go -byc to die case of the Union that they did not work on the 
relevant dates. In the claim statemont and in the documents , 
thic Union which admits that the workers have not done the 
Work have justified their action by contending that they cannot 
work under the supervision of the contractor, they cannot do 
dic work of the contractor ctc . But during cross - examination 
WW - 1 the only witness examined has stated that viey have 
worked on all the dates mentioned in the reſercncc namely 
20th 10 28tli September, Ist April 10 12th April and 20th 
October , 13th , 14th , 15th , 1701December ctc. WW - ) has stated 
that he did not stated in his affidavit to the effect that workers 
refused to do thework . He has further stated that work assigriod 
by Mr. Radkar, Chargeman), were performed by the workers 
and it is wrong to say that they did not perform the work on 
thic relevant dates in October 88 . It is further stated by him 
that he did not say in his affidavit Ulat they did not work 


[ H. TH- 380 11/ 2/95 - HTE. I (fafau ) 

बी०एम० डेविड, डैस्क अधिकारी 
New Delhi, the 24th May , 1999 


S . O . 1711, - - In presiuncc of Section 17 of thic Industrial 
Disputes Act, 1947 ( 14 of 1947 ), the Central Governant licroby 
publishics the award of die Industrial Tribunal Bhubanaswar, 
as shown in the Annexure in thic ludustrial Dispute between 


K . ( P ) Lid , and their workman , wliich was received by the 
Central Govenymcıt on 24 - 5 - 99 . 


No. L -38011/2/95- 1R (Misc .) / 
B . M . DAVID , Desk Officer 


ANNEXURE 


INDUSTRIAL TRIBUNAL ORISSA ; BHUBANESWAR : 


Present: 


Urcir say is that they did work on the aforesaid dutcs of October 
88 also . According to WW - l it is wrong to suggest that they 
did not perforin their duties on the relevant dates mentioned 
in flic schedule in December 88 . Helias further stated thathe 
mcant to say that they perfomed all such work as was assigned 
to them by the Chargenian , As regards the not plying of Jolly 
boat is concerned he has stated that it is wrong to suggest 
that Jolly boat plyers did not ply jolly boat on the four days in 
November , 1988 and that they have done the work assigned 
10 them on all the four days. It is thus seen that the only 
witness examined on bchalf of the Union bas given a go - byc 
to the version of the Union that the worker did not do their 


Sri H .Mohapatra , O . S .J.S . ( Sr. Branclı ). 
Presiding Officer, Industrial Tribunal, 
Orissa , Bhubaneswar . 
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Dated , Bhubaneswar, the 12th May, 1999 


BETWEEN : 


The managementof M /s. Mitra SK (P ) Ltd ., 
AUP . O . Paradip , Distt: Jagatsinghpur . 


under itwas stipulated that Sri Ramesh Ch . Nayak and another 
shall be given employment on 13 - 2 -87. The employment 
continued for a period of eight months whorcaftor, it is 
alleged , the first party management refused employment 
to the second party. It is further alleged that no notice or 
retrenchment was given nor any notice pay or retrenchment 
compensation was paid . According to the second party , 
the termination is invalid . 


.....First Party 
Management. 


(And ) 


3. The First party -management was noticed several 
tirnes to appear and file the written statementbut they did not 
as a result the managementwas set ex partc as per order Dtd . 
15 -2 -99. 


Thcir Workman SriRC. Nayak , 
represented through Utkal Port 
& Dock Workers Union , 
Brindaban Housing Complex, 
Paradip , Distt : Jagatsinghpur . 


....Sccond Party 


Workman 


APPEARANCES : 


None 


For the First Party 
Management. 


Sri P.K .Kar, 
Representative. 


- 


For thc Second Party 
Workman 


4. In the exparte hearing the union examined the 
workinan who deposed that he was working with the first 
party from 1973 and was doing the job of sampling of coal, 
iron and chromite. He was deputed to work in Government 
Laboratory from 1978 10 1980. He further deposed that the 
Government Laboratory was abolished in 1985 . The proved 
the bipartite agreement with the first party management as 
Ext. 1. It is revealed in his evidence that he was receiving 
wages @ Rs. 560 /- per month . He has spoken of refusal of 
employment which gave rise to the present reference. 
According to him , he was not served with any notice of 
termination not paid any notice pay or retrenchment 
compensation . It is asserted in the version of the workman 
that he had put in eightmonths of continuous service which 
clearly works out to 240 days. In such circumstance, the 
workman havingserved the organisation for a year preceding 
the termination was entitled to retrenchment notice and 
retenchment compensation other than notice pay which was 
payable in lieu of notice. There is no allegation of misconduct 
as against the second party and the casc comes well within 
the inischief of retrenchment inviting application of the 
provisions of Section 25 - F of the Industrial Disputcs Act. In 
the instant case the workman has asserted that the provision 
of section 25 -F of the Industrial Disputes Actwas observed 
by breach and his services were dispensed with without notice 
or compensation . He has further deposed that the work of 
sampling is in progress in the establishmentof the first party . 


AWARD 


The Govemment of India in the Ministry ofLabour in 
exercise of powers conferred upon them by clause (d ) of sub 
section (1 ) and sub - section (2A ) of section 10 of the Industrial 
Disputes Act, 1947 ( 14 of 1947 ) have referred the following 
dispute for adjudication by this Tribunal vide their order No. 
L -3801112195 - IR (Misc .) dt. 20 - 7 -95 : -- 


"Whether the action of the management of M /s . 
Mitra S. K . (P ) Ltd ., in refusing employment to Shri 
R . C . Nayak is legal and justified ? If not to what 
relief thc workman is entitled to ?" . 


2 . The case of the second party as revealed in the 
statement of claim briefly stated is that the workman Ramesh 
Ch . Nayak along with another were working as samplers in the 
Government Laboratory ofMining & Geology Deptt. of Govt. 
of Orissa at Paradip . Thework ofsamplingwas taken overby 
four sampling companies including M /s. Mitra S. K . (P ) Ltd., 
under an agreement entered into with the said Government 
organisation . Asa logical consequence of the taking over the 
workmen engaged in thc former establishmentwere to be taken 
over by the succeeding company which was gencrally done. 
Unfortunately, however, the first party management refused 
to engage Sri Ramesh Ch . Nayak and another for a length of 
time. There was a bipartite discussion between the 
Management and the Paradip Port Workers Union representing 
the workman in respectof which a minute was drawn up where 


5. In the result, I hold that the termination of scrvice of 
the second party by way of refusal of employment amounts to 
" retrenchment" and the action of the management in 
terminating the services of the sccond party without complying 
with the statutory provisions regarding service of notice and 
payment of retrenchment compensation renders the 
termination void . The second party consequently is entitled 
to reinstatement with full back wages from the date of his 
termination 


The reference is answered accordingly . Dictated & 
corrected by me. 


H .MOHAPATRA , Presiding Officer 


[ भाग ।। - खंड 3 (ii) ] 
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विचारार्थविषय 


नई दिल्ली, 24 मई, 1999 
का आ0 1712. - औधोगिक विवाद अधिनियम, 1947 ( 1947 का 
14 ) की धारा 17 के अनुसरण में , केन्द्रीय सरकार रेमेंड सीमेन्ट चूना पत्थर , 
खान के प्रबन्धतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, 
अनुबंध में निर्दिष्ट औद्योगिक विवाद में औद्योगिक अधिकरण, भोपाल के 
पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार 

को प्राप्त 
हुआ था । 

[ सं. एल - 29013/1/ 95 - आई०आर ० (विविध ) ] 

बी०एम० डेविड, डैस्क अधिकारी 


New Delhi ,the 24th May, 1999 
S. O . 1712 . In pursuance of Section 17 of the Industrial 
Disputes Act , 1947 (14of 1947), the Central Governmenthereby 
publishes the Award of the Industrial Tribunal, Bhopal as 
shown in the Annexure, in the industrial dispute between the 
employers in relation to themanagement of Raymond Cement 
Lime StoneMines , and their workmen , which was received by 
llic CentralGovernment on the 

INo . L - 29013 /1/95-IR( Misc )] 

B. M. DAVID, Desk Officer 


अनुबन्ध 


रिफरेन्स नं . 1/ आई. डी ./ 95 
सीमेन्ट श्रमिक संगठन 
द्वारा श्री संबल चक्रवर्ती अध्यक्ष, 
श्री ओ. पी . गंगोत्री महासचिव , 
श्री राधेश्याम कश्यप कार्यकारी अध्यक्ष, 
सीमेन्ट श्रमिक संगठन , गोपाल नगर 
जिला बिलासपुर ( म. प्र. ) । 

--- - - - - - - प्रथम पक्ष/ 
कामगारों का प्रतिनिधित्व करने वाले । 
विरुद्ध 


( क ) " क्या 26 - 11 - 93 से सर्व श्री बाल्मीक चन्द्राकर, महेश 
कुमार सिंह, हरिहरसिंह और लालेश्वर तिवारी ( सभी खानिक ) को मौकरी 
से बरखास्त किए जाने की रेमेन्ड सीमेन्ट वर्क्स के प्रबंधन की कार्यवाही 
कानूनी और न्यायोचित है ? 

( ख ) " यदि नहीं तो संबंधित कामगार किस अनुतोष के हकदार 
हैं और उनका ब्यौरा क्या होना चाहिए ? " 

___ 2. प्रथम पक्ष की ओर से स्वत्व का कथन प्रस्तुत किया जाकर 
अभिषधन किया गया है कि कर्मचारी द्वितीय पक्ष संस्थान की खादानों में 
स्थाई सेवा नियोजित थी । चारों ही कर्मचारियों का कार्य संतोषजनक था । 
सेवा काल में उन्हें कभी भी दंडित नहीं किया गया । कर्मचारियों को पृथक 
पृथक जारी आदेश दिनांकित 26 - 11 - 93 से चारों कर्मचारियों की सेवायें 
असत्य एवं बनावटी आरोपों के आधार पर समाप्त कर दी गई । कर्मचारियों 
को जारी आदेश दिनांकित 26 - 11 - 93 अवैध एवं अनुचित है । क्योंकि उन्हें 
कोई आरोप पत्र नहीं दिया गया । कोई जांच भी उनके विरुद्ध नहीं की गई । 
यहां तक कि कारण बताओ सूचना पत्र भी सेवा समाप्ति के पूर्व जारी नहीं 
किया गया । इस प्रकार कर्मचारीगण की सेवायें न्याय के प्राकृतिक सिद्धांतों 
के विपरीत समाप्त किए जाने से वेपिछले समस्त वेतन के साथ सेवा में पुनः 
स्थापित किए जाने के अधिकारी हैं । कर्मचारियों की सेवा शर्तों को प्रभावशील 
स्तरीय स्थाई आज्ञाओं में दंड देने की प्रक्रिया का उल्लेख है जिसमें आरोप 
पत्र जारी करने, जांच करने पर कर्मचारी दुराचरण का दोषी पाया जाता है 
तभी उसे दंडित किया जा सकता है । उक्त प्रक्रिया कानूनन आदेशात्मक हैं , 
किन्तु कर्मचारीगण को सेवा से पृथक करने के पूर्व इसका अनुसरण नहीं 
किया गया । और इस कारण कर्मचारीगण को जारी सेवा समाप्ति आदेश 
दिनांकित 26 - 11 - 93 अवैध एवं प्रभावशून्य है । और इस कारण कर्मचारीगण 
पिछले समस्त वेतन के साथ सेवा में पुनः स्थापित किए जाने के अधिकारी 
हैं । कर्मचारीगण को जारी सेवा समाप्ती आदेश मनमाने होकर अनुथित श्रम 
नीति एवं प्रताड़ना की नीति का परिणाम है । द्वितीय पक्ष के द्वारा " हायर एन्ड 
फायर " के सिद्धान्त, जिसे औद्योगिक न्याय निर्णयन द्वारा अनुप्रयोगी बताया 
गया है, को प्रत्यावर्तित किया गया है । उक्त कर्मचारियों के नियोजन की 
सुरक्षा को न्याय के प्राकृतिक सिद्धांत के प्रतिकूल विपरीत रूप से प्रभाषित 
किया गया है । कर्मचारीगण के सेवा समाप्ती आदेश निरस्त किए जाने योग्य 
हैं । कर्मचारीगण को जारी उपरोक्त आदेशों में लगाए गए आरोप एवं उनके 
कारण असत्य एवं बनावटी हैं । ये आरोप पूरी तरह अस्पष्ट एवं व्हेग, हैं । 
क्योंकि उनमें विवरण उल्लेखित नहीं हैं । इस प्रकार व्हेग, अस्पष्ट तथा 
बनावटी आरोपों के आधार पर न तो कोई कार्यवाही की जा सकती है और 
न ही दंडित किया जा सकता है । कर्मचारीगण के सेवा समाप्ति आदेश में 
उल्लेखित गतिविधियों में कर्मचारी सम्मिलित नहीं हुए हैं । नियोक्ता को इस 
संबंध में स्पष्ट प्रमाण देने की आवश्यकता है । कर्मचारीगण की सेवायें 
शक्तियों के रंगारंग प्रयोग के परिणामस्वरूप दुर्भावनापूर्ण है । कर्मचारियों के 
साथ भेदभाव की नीति भी अपनाई गई है । इस कारण उन्हें जारी आदेश 
निरस्त किए जाने योग्य है । प्रथम पक्ष की ओर से यह भी अभिवसन किया 
गया है कि कर्मचारीगण के सेवा समाप्ति आदेश में लगाए गए आरोपों से 
कोई दुराचरण नहीं बनता है । इस आधार पर भी सेवा समाप्ति आदेश निरस्त 
किए जाने योग्य है । यह भी अभिवचन किया गया है कि कर्मचारीगण की 


श्री आर. मी . सिंह, 
एजेन्ट, रेमेंड सीमेन्ट चूना पत्थर खान , 
गोपाल नगर जिल्ला बिलासपुर ( म. प्र. ) - -- - - - - - द्वितीय पक्ष/ 

नियोजक का प्रतिनिधित्व करने वाले 


पंचाट 


29 - 4 - 99 


1. यह प्रकरण श्रम मंत्रालय भारत सरकार द्वारा उभय पक्ष के मध्य 
औद्योगिक विवाद अधिनियम , 1947 की धारा 10 ( क ) की उपधारा ( 1 ) 
के अन्तर्गत विवाघन करार के आधार पर मुझे विवाचक को पंच निर्णय हेतु 
संदर्भित किया गया था । इसमें निम्नानुसार विचारार्थविषय निर्धारित हैं : -- 
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- 


- - 


- 


- 


निष्कलंक सेवा अवधि के प्रकाश में उन्हें सेवा से पृथक करने का दंड करें । किन्तु अपने स्वाभाविक आचरण के अमुकूल संघ द्वारा उप श्रमायुक्त 
अत्याधिक है । कर्मचारीगण सेवा समाप्ति के बाद से ही कहीं भी नियोजित के वैध आदेश की परवाह किए बिना तत्काल मीटिंग आयोजित की जाकर 
नहीं हैं और वे बेरोजगार है । प्रथम पक्ष की ओर से सहायता चाही गई है कि कर्मचारियों को अवैध हड़ताल करने के लिए उत्तेजित कर प्रेरित किया गया । 
कर्मचारीगण को जारी सेवा समाप्ति आदेश 26 - 11 - 93 अवैध एवं अनुचित अवैध हड़ताल दिनांक 11 - 11 -23 की तीसरी पाली ( 10.00 पी. एम. ) से 
निर्णित किये जाकर उन्हें निरस्त किया जावे । यह निर्णित किया जाये कि प्लांट एवं खादाम में प्रारंभ कर दी गई जिससे प्लांट एवं खादान का कार्य 
उपरोक्त तीनों कर्मचारी पिछले समस्त चेतन एवं परिणामिक हितलाभ के पूरी तरह पंगु कर दिया गया । जिससे न केवल द्वितीय पक्ष नियोक्ता को हानि 
साथ सेवा में पुनः स्थापित किए जाने के अधिकारी हैं । अन्य उचित सहायता उठानी पड़ी अपितु केन्द्रीय एवं राज्य सरकारों को भी क्षति हुई। द्वितीय पक्ष 
भी दिलाए जाने का अनुरोध प्रथम पक्ष की ओर से किया गया है । 

नियोक्ता की ओर से यह भी अभिवधन किया गया है कि कर्मचारियों द्वारा 
3. प्रथम पक्ष की ओर से प्रस्तुत स्वत्व के कथन का उत्तर द्वितीय 

तत्काल हड़ताल प्रारंभ कर दी गई । इसके पूर्व न तो कोई सूचना-पत्र न मांग 
पक्ष नियोक्ता की ओर से प्रस्तुत किया गया है । नियोक्ता द्वारा प्रकरण से 

पत्र जारी किया गया और न ही औद्योगिक विवाद उठाया गया । हड़ताल 
संबंधित कर्मचारीगण के नाम लिखे जाकर अभिवचन किया गया है जिससे 

खदान एवं प्लांट के कर्मचारियों द्वारा प्रारंभ की गई । प्लांट के कर्मचारी मध्य 
कर्मचारीगण के नियोजन को स्वीकार किया गया है किन्तु उनके संतोषजनक 

प्रदेश औधोगिक संबंध अधिनियम तथा खादान के कर्मचारी औद्योगिक 
रूप से कार्यरत होने के तथ्य को अस्वीकार किया जाकर अभिवचित किया 

विवाद के अधिनियम से शासित हैं । औद्योगिक विवाद अधिनियम के लिए 
गया है कि चारों ही कर्मचारियों का कार्य औसत दर्जे से नीचे का रहा है । 

समुचित सरकार केन्द्र सरकार है और इस कारण खादान कर्मचारियों द्वारा 
कर्मचारीगण को जारी सेवा समाप्ति आदेश दि . 26 - 11 - 93 को नियोक्ता 

संघ के भड़काने पर की गई हड़ताल प्रथम दृष्टि में ही अवैध है । उत्तेजित 
की ओर से वैध एवं उचित होना बताया गया है । क्योंकि उन्हें जारी सेवा 

कर्मधारी उग्र एवं हिंसक हो गए । संघ के पदाधिकारियों के नेतृत्व में कर्मचारी 
समाप्ति आदेश में उल्लेखित गंभीर दुराधरण उनके द्वारा किए गए थे। यह 

फैक्ट्री व गेट के सामने भारी संख्या में दिनांक 11 - 11 -93 को रात्रि 10 बजे 
भी उल्लेख किया गया है कि प्रबंधन एवं कर्मचारियों के मध्य संबंध पिछले 

एकत्रित हो गए । वे ऐसे प्रत्येक कर्मचारी या अधिकारी को जो काम करने के 
सात वर्षों से अत्यधिक सौजन्य पूर्ण रहे हैं । उनके मध्यकिसी भी औद्योगिक 

इच्छुक थे और फैक्ट्री के अंदर जाने का प्रयास करते थे, को मारने की 
विषय के संबंध में विवाद नहीं रहा है । यह अभिवचन किया गया है कि 

धमकी दे रहे थे । प्रबंधन द्वारा विरोध को टालने के उद्देश्य से दूसरी पाली 
जनवरी 1991 में सीमेन्ट श्रमिक संगठन, राष्ट्रीय सीमेन्ट एवं खादाम श्रमिक 

के कर्मचारियों को तीसरी पाली में रोकने का प्रयास किया गया तथा केन्टीन 
संगठन तथा कुछ श्रमिक प्रतिनिधियों द्वारा अतिरिक्त लाभ हेतु निवेदन किया 

के ठेकेदार को उनके लिए खाना तैयार करने के निर्देश दिए गए । उग्र 
गया जिसे प्रबंधन द्वारा मंजूर किया जाकर इस संबंध में उभय पक्ष के मध्य 

कर्मचारी जो फैक्ट्री के बाहर थे इतनेहिंसक हो गए थे कि वे चाहते थे कि 
दिनांक 29 - 1 - 93 को समझौता किया गया जिनमें इस प्रकरण से संबंधित 

फैक्ट्री के अंदर के कर्मचारी भी भूखे रहे उनके द्वारा केन्टीन को लूट लिया 
चारों कर्मचारी भी सम्मिलित थे । समझौते के द्वारा प्रबंधन ने कर्मचारियों को 

___ गया था श्री जी . डी . अग्रवाल के साथ मारपीट की जाकर उसे इतना भयभीत 
एक्सग्रेसिया लाभ अदा करने की सहमति इस शर्त पर दी कि कर्मचारी एवं 

किया गया जिससे वह केन्टीन छोड़कर अपनी जान बचाने के लिए भाग 
श्रमिक संगठन औद्योगिक शांति बनाए रखकर आदर्श अनुशासन के साथ 

जाने के लिए मजबूर हो गया । खादान कर्मचारियों ने भी इस अवैध रूप से 
उत्पादन में प्रगतिशील बढ़ोसरी दिनांक 31-- 12 - 93 तक करेंगे । प्रथम पक्ष 

एकत्रित होकर की गई अवैध गतिविधियों में साथ दिया । दिनांक 12 - 11 - 93 
संगठन द्वारा कर्मचारियों को अनावश्यक भड़काया जाकर औद्योगिक अशांति 

को संघ के पदाधिकारियों के नेतृत्व में कर्मचारियों ने जो माइन एवं प्लांट के 
पैदा करना प्रारंभ किया गया, क्योंकि प्रथम पक्ष संघ प्रबंधन एवं कर्मचारियों 

थे फैक्ट्री गेट के पास सुबह से ही इकट्ठा होकर नारे बाजी प्रारंभ की गई 
के मध्य सौजन्यपूर्ण संबंध एवं औद्योगिक शांति नहीं चाहते थे। इस कारण तथा प्रबंधन अधिकारियों एवं इच्छुक कर्मचारियों को धमकियां दी गई । ये 
इनके द्वारा 20 % बोनस की अवैध मांग उठाई गई । जिसमें बोनस भुगतान 

कर्मचारी किसी भी व्यक्ति को सुबह " 6 " बजे से प्रारंभ पहली पाली में 
अधिनियम के तहत दी गई वेतन सीमा को हटाकर सभी कर्मचारियों को 

कारखाने के अंदर नहीं जाने दे रहे थे । इसी दिन सुबह लगभग 8 बजे 
बोनस भुगतान करने की मांग की गई । इस विवाद को उप श्रमायुक्त ( राज्य ) 

कार्यकारी निर्देशक श्री ए. डी , खत्री कंपनी के अन्य अधिकारियों एवं स्टाफ 
बिलासपुर द्वारा संराधन की कार्यवाही में लिया गया । इस मांग में खान के 

के साथ कारखाने आए किन्तु इन सब कर्मचारियों में उन्हें कारखाने के गेट 

से लगभग 50 मीटर पहले ही रोक दिया । अधिकारियों को कर्मचारियों मे 
अधिनियम की धारा 9 - ए के तहत खाम से संबंधित कर्मचारियों के लिए गालियां देना एवं उन पर हमला करना शुरू कर दिया । इन अवैध गतिविधियों 
नहीं दिया जा सकता था । संराधन कार्यवाही की बैठक दिनांक एवं हमले में प्रकरण से संबंधित कर्मचारी भी शामिल थे । श्री ए. डी . खत्री 
11 - 11- 93 को रखी गई । जिसमें प्रबंधन द्वारा उनके समस्त नियमित पर हमला किया गया उन्हें चोटें आई । उन्हें एक कर्मचारी की साईकिल पर 
कर्मचारियों को जो विधान की परिधि में आते हैं 20 % बोनस भुगतान करने धक्का देकर गिरा दिया गया । इन सभी को उग्र भीड़ द्वारा धक्का देकर 
का प्रस्ताव किया गया , किन्तु संघ के श्री संबल चक्रवर्ती द्वारा औद्योगिक कालोनी की तरफ जाने के लिए मजबूर कर दिया गया । थोड़ी देर बाद 
अशांति फैलाने के उद्देश्य में सफल होने की आशा के साथ उक्त प्रस्ताव को लगभग 8.30 बजे श्री एन. एस . राव वर्स डायरेक्टर, श्री ए. के . उत्तम 
स्वीकार नहीं किया गया और इस कारण उनके द्वारा उप श्रमायुक्त के समक्ष सीनियर मैनेजर ( क्यू. सी . ) तथा अन्य अधिकारियों ने श्री जे. सी . यादव 
ही उत्पात किया जाकर अवैध हड़ताल प्रारंभ करने की धमकी दी गई । संघ सुरक्षा गाई के पहरे में कारखाने जाने का प्रयास किया गया किन्तु उन पर भी 
के अध्यक्ष के दुराशय को समझते हुए उप श्रमायुक्त द्वारा दिनांक बुरी तरह हमलाकिया गया जिन्हें बाद में अस्पताल भेजा गया । इसके बाद 
11 - 11 - 93 को संघकोनिर्देशित किया गया कि वे कोई अवैध कार्यवाही न प्लांट एवं खादाम के कर्मचारियों ने कंपनी से लगी हुई पूरी आवासीय 
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कालोनी में घूमकर जोर - जोर से नारेबाजी की तथा कारखाने एवं खादान में सकी । अपितु उनकी उग्रता बढ़ती रही । दिनांक 18 - 11 - 93 को राष्ट्रीय 
जाने की हिम्मत करने वाले प्रत्येक व्यक्ति को घायल करने की धमकियां सीमेन्ट एवं खादान श्रमिक संगठन ( इंटक ) द्वारा पत्र से सूचित किया गया 
दी । दिनांक 13 - 11- 93 को श्रम न्यायालय बिलासपुर ने संघ एवं कर्मचारियों कि उनके कर्मचारी कार्य पर जाने के लिए तैयार हैं । किन्तु हड़ताली संघ एवं 
को अवैध हड़ताल चालू न रखने एवं अपने कार्य पर तत्काल उपस्थित रहने उसके सदस्यों द्वारा निर्मित भय एवं ग्रास के वातावरण में वे कार्य पर जाने में 
को निर्देश देने के अंतरिम आदेश पारित किया । न्यायालय ने संघ के असमर्थ हैं । क्योंकि लगभग दो - तीन हजार व्यक्ति कारखाने के मुख्य द्वार पर 
पदाधिकारियों को भी निर्देशित किया गया कि वे कर्मचारियों को हड़ताल के लिए लाठियों एवं सरियों से लैस होकर घूम रहे हैं । उनके द्वारा यह भी सूचित किया 
प्रेरित न करें । सथा उन्हें ड्यूटी पर जाने के लिए कहें । किन्तु संघ तथा गया है कि उनके सदस्यगण यदि कार्य पर जाने का प्रयास करते हैं तो अप्रिय 
कर्मचारियों ने आदेश की परवाह किए बिना अपनी हड़ताल एवं उग्र गतिविधियां 
जारी रखीं। दिनांक 13-- 11 - 93 दीवाली का दिन था । कर्मचारियों ने आवासीय उपरोक्त सभी कृत्य जो उपर लिखे व्यक्तियों द्वारा किए गए स्तरीय स्थाई 
कालोनी के निवासियों को इसना आतंकित किया कि महिलायें बाजार में आज्ञाओं के अंतर्गत गंभीर दुराधरण है किन्तु व्यक्ति इतने आतंकित थे कि 
खरीदारी करने एवं पूजा करने तक के लिए नहीं निकल सकी । इसी दिन इन कर्मचारियों के विरुद्ध विभागीय जांच करना व्यवहारिक रूप से संभव 
उपरोक्त कर्मचारियों ने जो खादाग के कर्मचारी थे, और खादान एवं प्लांट नहीं था । इन परिस्थितियों में प्रबंधन के पास कर्मचारियों को बिना विभागीय 
के कर्मचारियों को अवैध हड़ताल में शामिल थे । श्री एम . एम . शमी जो जांच किए उपरोक्त दुराचरण के लिए बरखास्त किये जाने के अलावा 
कर्मशाला जा रहे थे को पकड़ लिया और उन पर हमला कर उन्हें बुरी विकल्प शेष नहीं था जिससे दूसरे व्यक्तियों को कानून अपने हाथ में लेने से 
तरह चोटग्रस्त कर दिया जिससे वे अस्पताल में भर्ती रहे । उपरोक्त सभी रोका जा सके एवं औद्योगिक शांति एवं अनुशासन की स्थिति बहाल की जा 

सके । नियोक्ता ने कर्मचारियों के विरुद्ध न्यायालय के समक्ष दुराचरण प्रमाणित 
प्रमाणित सारीय आज्ञाओं के क्लाज 7 के तहत गंभीर दुराचरण है । कर्मचारियों करने की अनुमति चाही है । कर्मचारियों की यरखास्तगी से भी उन्हें अवैध 
द्वारा आवासीय कालोनी की महिलाओं को भी उत्पीड़ित किया गया । इस कार्यवाही जारी रखने से रोका नहीं जा सका । प्रबंधन को कर्मचारियों पर 
संबंध में महिलाओं तथा महिला क्लब द्वारा शिकायत भी प्राप्त हुई । इसी उनके उक्त कल्यों से विश्वास समाप्त हो गया है । दिनांक 1 - 4 - 94 को 
दिन उपरोक्त कर्मचारियों के साथ श्री गुहा सिंह ने पालक अरविंद साध को स्थानीय अधिकारियों संघ प्रतिनिधियों एवं प्रबंधन प्रतिनिधियों के मध्य बैठक 
कंपनी अतिथि गृह के सामने मारा तथा उसके परिवार के सदस्यों को मारने रखी गई जिसमें तय किया गया कि विवाद विवाचक को प्रेषित कर दिया 
की धमकी दी । यहां एक स्वतंत्र इकाई " " एवं "इआरसी " केनाम से है जिसमें जाए तथा बरखास्त व्यक्तियों को मानवीय आधार पर उनके अस्तित्व के 
लगभग 450 उच्च नस्ल के जानवर 150 गायों समेत हैं । गायें लगभग 30 लिए उनके घेतन का 50 % भुगतान किया जाता है । यह भी तय किया गया कि 
लीटर दूध देने वाली हैं । उपरोक्त नामांकित व्यक्तियों के साथ कर्मचारियों ने ये व्यक्ति शांति एवं अच्छे व्यवहार के लिए वचन दें। यह सहमति दिनांक 9-2 - 94 
इस केन्द्र के कर्मचारियों को भी धमकाया और उन्हें भी हड़ताल पर जाने के को उप श्रमायुक्त इन्दौर, उप श्रमायुक्त बिलासपुर, संष एवं प्रबंधन 
लिए बाध्य किया । परिणामस्वरूप जानवरों की देखभाल नहीं की जा सकी की बैठक में की गई । किन्तु इस शर्त का कर्मचारियों द्वारा उल्लंघन किया 
जिससे उनमें रोग फैलने लगा । एक गाय जिसका दूध नहीं निकाला जा सका गया ।जिसके लिए पुलिस में शिकायत की गई तथा भत्ता रोकने की कार्यवाही 
दिनांक 13 -11 - 93 को मर गई । डेरी में यह स्थिति दिनांक 17 - 11 - 93 तक ___ भी की जा रही है । यह भी अभिषचन किया गया है कि इन कर्मचारियों के 
जारी रही । बावजूद इसके कि जिला अधिकारियों द्वारा बारबार निषेधात्मक गुमराह किए जाने से कर्मचारी इतने बहक गये थे कि स्थानीय अधिकारियों 
सलाह ऐसा न करने के लिए दी गई । अंत में उपर लिखे व्यक्तियों सहित एवं श्रम विभाग के अधिकारियों की सलाह सुनने तक के लिए तैयार नहीं थे । 
हिंसक कर्मचारियों ने स्थानीय अधिकारियों को यह आश्वासन दिया कि डेरी कुछ लोगों को सद्बुद्धि आने पर उनके द्वारा चेयरमैन से संपर्क किया गया 
का कार्य 18 - 11 - 93 से प्रभावित नहीं होगा । इसके बावजूद भी एक ट्रक जो व निवेदन किया गया कि उन्हें माफ किया जाकर समस्या का निदान किया 
पशु आहार ला रहा था को व्यवधान पैदा कर वापस कर दिया गया तथा डेरी जाए । चेयरमेन ने उनके निवेदन के आधार पर अपने मत से कार्यकारी 
के कार्य निष्पादन में व्यवधान उत्पन्न करना जारी रखा गया । स्वत्व के कथन निदेशक के मार्फत अवगत कराया तथा प्रत्येक व्यक्ति से उनके द्वारा दिए 
के उत्तर में उपर लिखे व्यक्तियों तथा अन्य हड़ताली व्यक्तियों के इस बासपूर्ण गए सुझावों को सहमति का वचन लेने के लिए कहा गया और इसके बाद ही 
कृत्य को देखते हुए व्यवहार न्यायाधीश जांजगीर द्वारा दिनांक 16 - 11 - 93 उक्त बैठक जिलाध्यक्ष के समक्ष आयोजित की गई । कर्मचारियों द्वारा हिंसा, 
को निषेधात्मक आदेश पारित किया जाकर कर्मचारियों एवं संघ के अवैध हड़ताल तथा आंतक का वातावरण दिनांक 25 - 12 - 93 तक जारी 
प्रतिनिधियों को प्लांट , खदानों, कालोनी एवं डेरी से 500 मीटर की परिधि रखा गया जिससे अधिकारियों को क्षेत्र में दंड प्रक्रिया संहिता की धारा 144 
में एकत्रित होने तथा प्रत्यक्ष तथा अप्रत्यक्ष रूप से अवैध गतिविधियां संचालित लागू करने के आदेश देने के लिए मजबूर होना पड़ा । इन आदेशों का भी 
करने से निषिद्ध किया गया । इस सभी आदेशों को व्यापक रूप से प्रसारित उल्लंघन कर्मचारियों द्वारा किया गया । जिसके लिए पुलिस ने उन्हें हिरासत 
एवं प्रकाशित किया गया किन्तु संघ एवं कर्मचारी इन वैध आदेशों का में लिया । इन कर्मचारियों के हिरासत में लिए जाने के बाद कर्मचारियों मे 
उल्लंघन करते हुए हिंसा व त्रास फैलाते रहे । समस्त गोपाल नगर का कार्य पर जाना प्रारंभ किया। काफी संख्या में कर्मचारियों ने चेयरमेन से 
वातावरण प्रास एवं भयपूर्ण हो गया था । तमाम अधिकारी एवं कर्मचारियों लिखित में क्षमायाचना की और निवेदन किया कि उन्हें क्षमा किया जाए 
द्वारा लंबी छुट्टी पर जाने तथा त्याग - पत्र देने की इच्छा व्यक्त की गई । और उनके द्वारा किए गए कृत्यों के लिए गंभीर रूप से दंडित न किया जाए । 
प्रतिदिन शिकायतें की जाती रहीं जिला अधिकारियों द्वारा पुलिस व्यवस्था उनकी काफी संख्या को देखते हुए तथा उनके पश्चाताप के भाव को देखते 
की गई थी किन्तु यह हड़ताली कर्मचारियों को शांत करने में प्रभावी नहीं हो हुए चेयरमेन द्वारा कर्मचारियों को कुछ रियायत दी गई । प्रत्येक कर्मचारी ने 
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नियोक्ता की ओर से कर्मचारीगण के विरुद्ध दुराधरण प्रमाणित 
करने हेतु साक्षी सर्व श्री ए. के . उत्तम, एन . एस . राव, एम. ए. शमी, जे. सी . 
यादव, पी . व्ही.पंकज, एस. के. सिंह, एवं श्री अर्जुन दास खत्री के कथन 
लिपिबद्ध कराये गये तथा प्रदर्श डी 1 लगायत डी - 146 तक के दस्तावेज 
प्रदर्शित किए गए हैं । जबकि प्रथम पक्ष की ओर से साक्षी सर्व श्री राधेश्याम 
कश्यप, श्री रवीन्द्र साव, भव मोचन चतुर्वेदी, लालेश्वर तिवारी, गुहा सिंह, 
बाल्मीको चन्द्राकर, लक्ष्मी गिरी गोस्वामी, महेश कुमार सिंह, उमाशंकर 
गिरी व हरिहर सिंह के कथन लिपिबद्ध कराए हैं तथा आर्टिकल । अभिलेख 
पर लाया गया है । 


5. मेरे द्वारा उभय पक्ष की ओर से प्रस्तुत तर्क श्रवण किए गए । प्रस्तुत 
साक्ष्य, दस्तावेजों एवं न्याय दृष्टान्तों पर विचार किया गया । निर्मित वाद 
प्रश्नों पर मेरे निष्कर्ष कारणों सहित निम्नानुसार हैं : - - 


6. वाद प्रश्न क्रमांक 1 व 2 : 


पचन पत्र इस आशय का निष्पादित किया कि वे अनुशासित रहकर शांतिपूर्वक 
कार्य करते हुए उत्पादन को बढ़ाएंगे । बरखास्त कर्मचारी दिनांक 
25 - 12- 93 को कार्य प्रारंभ होने के बाद भी शांत . नहीं रहे । इनके द्वारा 
सुनियोजित तरीके से दिनांक 26 - 1 - 94 को ग्रामीणों एवं सहयोगियों के साथ 
मिलकर मारपीट एवं दंगेफसाद के कार्य किए गए । इनके द्वारा न केवल 
मुरक्षा कर्मियों एवं अन्य स्टाफ सदस्यों को घायलकिया गया, बल्कि कंपनी 
के स्वामित्य की इमारतों ( नीलकंठ होटल) व आवासीय भवन तथा कारलोनी 
के प्रवेश द्वार को क्षतिग्रस्त किया गया । इनके द्वारा कारखाने के मुख्य द्वार को 
भी तोड़ने का प्रयास किया गया । जिसका उद्देश्य मशीनों एवं अंदर कार्यरत 
कर्मचारियों को नुकसान पहुंचाना था । यद्यपि पुलिस एवं स्वयं सुरक्षा कर्मियों 
को मदद से इस प्रयास को विफल कर दिया गया । कर्मचारियों द्वारा पुलिस 
कर्मियों पर भी हमला किया गया तथा नीलकंठ होटल में लूट की गई । 
नीलकंठ होटल कंपनी परिसर में ही संचालित है । दिनांक 27 - 1 -94 को 
पुलिस द्वारा विभिन्न अपराधों के लिए लगभग 65 व्यक्तियों को हिरासत में 
लिया गया । जिनसे विस्फोटक पदार्थ बम तथा घातक हथियार भी संघ 
कार्यालय से बरामद किये गए । श्री हरिहर सिंह तथा बाल्मीकी चन्द्राकर 
विभिन्न अपराधों में अभी भी जेल में हैं । जिनके जमानत आवेदन भी सत्र 
न्यायालय में अस्वीकार किए जा चुके हैं । इन पर भारतीय दंड विधान धारा 
88 के तहत रु. 200 / - प्रत्येक का अर्थ दंड भी किया गया । यह आदेश 
दंडाधिकारी वर्ग 2 जांजगीर द्वारा आपराधिक प्रकरण क्रमांक 793/ 94 में 
दिनांक 19 - 11 -95 को पारित किया गया । बरखास्त शुदा कर्मचारियों की 
बरखास्तगी के बाद कर्मचारी प्रसन्न हैं तथा शांति पूर्वक कार्य संपादित कर 
रहे हैं । कर्मचारियों की बरखास्तगी नियोक्ता, कर्मचारियों, ग्रामीणों, स्थानीय 
अधिकारियों, उद्योग तथा स्थानीय क्षेत्र को आतंक से मुक्त कराने के लिए 
आवश्यक थी । यदि इन्हें किसी भी आधार पर सेया में पुनः स्थापित किए 
जाने की सहायता दिलाई जाती है तो ऊपर लिखी परिस्थितियां पुन: पैदा होने 
का भय है । इन कर्मचारियों को भारतीय मानक के आधार पर बेहतर सेवा 
शर्ते एवं लाभ दिए जा रहे हैं । फिर भी उक्तहिंसक परिस्थितियां निर्मित की 
गई । संघ एवं कर्मचारियों द्वारा बिना किसी न्यायोचित कारण के अनियंत्रित 
होकर प्लांट एवं व्यक्तियों को आर्थिक क्षति पहुंचाई गई है । नियोक्ता की 
ओर से स्वत्व के कथन में प्रथम पक्ष द्वारा किए गए शेष अभिवचनों को 
अस्वीकार किया जाकर बताया गया है कि संबंधित कर्मचारी लाभप्रद नियोजन 
में हैं और वे किसी भी सहायता के अधिकारी नहीं हैं अनुरोध किया गया है 
कि उक्त तथ्यों के प्रकाश में कर्मचारीगण की बरखास्तगी को पूरी तरह वैध 
एवं न्यायोचित घोषित किया जाये । कर्मचारीगण किसी भी सहायता के 
अधिकारी नहीं हैं । 

4. उभय पक्ष के अभिवचनों के आधार पर मेरे द्वारा निम्नलिखित 
वाद प्रश्न निर्मित किए गए : 
( 1 ) झ्या श्री बाल्मीकी चन्द्राकर महेश कुमार सिंह , 

हरिहर सिंह और लालेश्वर तिवारी खनिकों को 
दिनांक 26 - 12 - 93 से मौकरी से बरखास्त किए जाने 
की कार्यवाही वैध एवं उचित है ? 


नियोक्ता की ओर से विद्वान अधिवक्ता श्री एच. एन. व्यास का तर्क 
है कि विवाद से संबंधित चारों कर्मचारियों को प्रदर्श डी - 93 लगायत डी -96 
सेवा समाप्ति आदेश दिनांकित 26 - 11 - 93 पृथक - पृथक जारी किए गए हैं 
जिनमें इस बात का स्पष्ट उल्लेख है कि उनके द्वारा किए गए दुराचरण क्या 
थे और इन गंभीर दुराचरण के लिए विभागीय जांच करना क्यों संभव नहीं 
था । कर्मचारियों की ओर से स्वत्व के कथन में उन पर आरोपित दुराचरण से 
इंकार किया जाकर साक्ष्य में कर्मचारियों ने स्वयं की घटना दिनांक को 
घटनास्थल पर उपस्थित न होना बताया है । श्री व्यास के अनुसार प्रकरण के 
निराकरण के लिए विचार योग्य प्रश्न यह है कि क्या कर्मचारीगण को बिना 
जांच के सेवा से पृथक किया जा सकता था ? क्या परिस्थितियां ऐसी थीं कि 
कर्मचारी के विरुद्ध जांच संपादित की जाना व्यवहारित रूप से संभव नहीं 
था ? कर्मचारीगण को बरखास्त करने की कार्यवाही उनके द्वारा किए गए 
दुराधरण के प्रकाश में वैध एवं उचित है ? और यदि हां तो कब से ? यह 
प्रश्न भी विचारणीय है कि इस प्रकार के दुराचरण के प्रकरणों में प्रमाणिकता 
की साक्ष्य का स्तर क्या होना चाहिए ? तथा प्रकरण की परिस्थितियों में 
कर्मचारीगण द्वारा घटनास्थल पर उपस्थित न रहने को साक्ष्य एवं बचाव 
स्वीकार किए जाने योग्य है क्या ? श्री व्यास ने तर्क प्रस्तुत करते हुए बताया 
है कि विशेष परिस्थितियों में जब आरोपित कर्मचारी द्वारा निर्मित वातावरण 
ऐसा हो जाये कि जांच करना व्यवहारिक रूप से संभष न हो तब कर्मचारी 
को बिना जांच किए भी गंभीर दुराचरण के लिए सेवा से पृथक किया जा 
सकता है । अपने इन तर्कों के समर्थन में श्री व्यास ने न्याय दृष्टान्त ए आई 
आर 1965 सुप्रीम कोर्ट 1803, ए आई आर 1973 सुप्रीम कोर्ट 1227 , 1983 
लैब आई सी पृष्ठ 303, ( इलाहाबाद उच्च न्यायालय) , 1989 लैब आई सी 
पृष्ठ 1023 ( म.प्र. उच्च न्यायालय ), 1988 लैब आई सी पृष्ठ 1528 
( इलाहाबाद हाई कोर्ट ), 1997 एस. सी . सी . पृष्ठ 826 तथा ए आई आर 
1985 सुप्रीम कोर्ट 1416 में प्रतिपादित न्याय सिद्धान्तों का उल्लेख किया है । 
श्री व्यास ने द्वितीय पक्ष साक्षियों द्वारा दिए गए न्यायालयीन कथन का 
उल्लेख करते हुए बताया है कि कर्मचारीगण द्वारा आतंक का ऐसा वातावरण 
निर्मित कर दिया गया था कि उन्हें आरोप पत्र दिए जाकर विभागीय जांच 
करना संभव नहीं था । श्री व्यास ने व्यक्त किया कि द्वितीय पक्ष नियोक्ता के 
साक्षी क्र . 6 श्री एस . के . सिंह ने अपने न्यायालयीन कथन में बताया है 
कि हड़तालियों की गतिविधियों से द्वितीय पक्ष संस्थान के प्लांट उत्खनन क्षेत्र 


क्या विवाद से संबंधित चारों खनिक कर्मचारी आरोपी 
दुराचरण के दोपी हैं ? 


सहायता एवं व्यय । 


[ भाग 1 - खंड 3 ( ii ) ] 
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एवं कालोनी में बड़ा ही आतंक एवं दहशत का वातावरण पैदा हो गया था । में कोई भी उल्लेख स्वत्व के कथन में नहीं किया गया है । कर्मचारीगण ने 
नांग अपने - अपने घरों में बंद हो गये थे । क्योंकि 25 -25 की टोलियो में अपने कथन के दौरान यह बचाव लिया है जो स्वीकार किए जाने योग्य नहीं 
कर्मचारी लाठी, डंडा लेकर सभी पर निगरानी रखे हा थे । इस समस्त है । इस संबंध में श्री व्यास ने ए. आई. आर. 1955 एन. यू. मी 1807 ( पाल्यूम 
यातावरण का नेतृत्व श्री उमाशंकर गिरी, लालेश्वर तिवारी, हरिहर सिंह, ___ 42 ) में राया ए. आई. आर. 1997 सुप्रीम कोर्ट पृष्ट 911 में प्रतिपादित न्याय 
बाल्मीकी चन्द्राकर, मंबल चक्रवर्ती, सुशांत कुमार , महेश सिंह , लक्ष्मण सिद्धान्त का उल्लेख करते हुए व्यक्त किया है कि अन्यत्र उपस्थित होने का 
गिरी गोस्वामी, गुहामिंट य भवमोचन चतुर्वेदी इत्यादी द्वारा किया जा रहा अभिमाक तभी स्वीकार किए जाने योग्य है जब संबंधित व्यक्ति का घटना 
था । कर्मचारियों को आरोप पत्र दिया जाना संभव नहीं था । क्योंकि वातावरण स्थल पर पहुंध सकना संभव ही न हो । जैसे कि संबधित व्यक्ति इसनी दूर हो 
आतंकपूर्ण था । नियोक्ता के साक्षी क्र . 7 श्री अर्जुन दास खत्री ने भी अपने कि उसका संबंधित समय में घटना स्थल पर पहुंचना स्वाभाविक तौर पर 
न्यायालयीन कथन में उल्लेख किया है, कि कर्मचारियों को हड़ताल के लिए संभव नहीं हो । प्रस्तुत प्रकरण में ऐसी परिस्थितियां नहीं प्रमाणित की गई हैं 
पेरित करने एवं अधिकारियों पर आक्रमण करने मेरा गंभीर दुरावरण के निमस कर्मचारोगाण की ओर से किया गया अन्यत्र उपस्थित रहने का अभिवाक 
निए त्रिवाद से संबंधित कर्मचारियों को सेवा से पृथक किया गया है । मेया स्वीकार किया जा सके । 
ममारित आदेश में उनके द्वारा किया गया दुराचरण उल्लेखित है । इन कर्मचारियों 

7 . श्री ध्यास ने प्रस्तुत सादग के आधार पर तर्क प्रस्तुत किया है : 
को संवा से पृथक करने से पूर्व विभागीय जांच नहीं की गई क्योंकि सातावरण 

नियोक्ता के माक्षो क्र 1 श्री उत्तम ने प्रदर्श डी - 1 को प्रमाणित किया है । 
इतना दहशतपूर्ण था कि कोई भी जांच संभव नहीं थी । श्री श्याम ने उपरोक्त 

प्रदर्श टी-- 1 की शिकायत साक्षी द्वारा की गई थी । साक्षी ने इस शिकायती पत्र 
भहसपूर्ण साक्षियों के कथन का उल्लेख करते हुए बताया है कि श्री सिंह ग 

में संपूर्ण परिस्थितियों का उल्लेख करते हुए उसके साथ कारखाने के मुख्य 
श्री खत्री क्रमशः सीनियर मैनेजर ( पर्मनल) तथा कार्यपालन निर्देशक के 

द्वार की और दिनांक 11- 11 -१२ को गए एम्जीक्यूटिव डायरेक्टर एवं श्री 
पद पर पदस्थ थे । इस प्रकार द्वितीय पक्ष की ओर से न्यायालय ने दस्तावेजी 

राष के साथ की गई मारपीट का उल्लेख किया है । साक्षी ने यह भी बताया 
साक्ष्य के आधार पर यह प्रमाणित किया है कि कर्मचारीगण के निकल जांच 

है कि श्री राष के ऊपर लाठी का प्रहार किया गया दूर से पत्थर फेंके गए । 
की जाना कतई संभय नहीं था । उल्लेखित मान दृष्टानों में प्रतिपादित 

राड से भी उन्हें मारा गया वे नीचे गिरे उन्हें बचाने के लिए जब साक्षी आगे 
न्यायसिद्धान्तों के प्रकाश में नियोक्ता द्वार कर्मचारीगण को बरखास्त करने 

अढ़ा तो उसे भी धक्के से नीचेगिरादिया गया । साक्षी ने मारपीट करने वालों 
की कार्यवाही न्यायोचित है । श्री श्यास का यह भी तर्क है कि यदि पर्मचारीगण 

में स्पष्ट रूप से विमाद से संबंधित कर्मचारियों के नाम का उल्लेख किया है । 
को बरखास्त करने की कार्यवाही उनके कारणकिए गए गंभीर दुराचरण के 

दियोक्ता के दूसरे साक्षी श्री राय ने भी उनके साथ की गई मारपीट तथा श्री 
प्रकाश में न्यायोचित है तो उन्हें उनकी बरखास्तगी दिनांक में ही बरखास्त 

खत्री जी को धक्का देकर साइकल. पर गिराने संबंधी घटना का उल्लेख 
किया जाना माना जायेगा । श्री श्याम ने अपने उक्त सर्क के समर्थन में न्याय 

करते हुए प्रदर्शडी--2 की रिपोर्ट को प्रमाणित किया है । मैनेजमेंट को की 
दानात 1990 एल एल आर ( करना उच्च न्यायालय ) पृष्ठ 629, 1996 एल 

गई शिकायत प्रदर्श डी -3 व संबंधित नोट डी .-4 को भी साक्षी ने पमाणित 
पल आर ( सुप्रीम कोर्ट ) पृष्ठ 1129 तथा 1996 एल एन आर पृष्ठ 233 

किया है । कूट परीक्षण में ऐसा कुछ भी नहीं आया है कि जिससे साक्षियों 
( हिमाचल प्रदेश उच्च न्यायालय ) में प्रतिपादित न्याय सिद्धान्तों का उल्लख 

द्वारा दिए गए कथन पर अविश्वास किया जा सके । नियोक्ता के तीसरे साक्षी 
किया है । श्री ध्यास ने 1996 एम पी एल एस आर पृष्ठ 546 एवं 551 में 

श्री एम. ए. शमी ने प्रदर्श डी - 5 लगायत डी -11 के दस्तावेज प्रमाणित 
माननीय सर्वोच्च न्यायालय द्वारा प्रतिपादित न्याय सिद्धान्तों का उन्लेख करते 

करते हुए बताया कि दिनांक 13 - 11 - 93 को जब यह अन्य अधिकारियों के 
हुए बताया है कि सेवा समाप्ति आदेश भी दिन में प्रभाषी होगा जय 

माथ जीप में बैठकर कालोनी गेट पर आया और दो गार्डों के साथ जीप में 
नियोक्ता द्वारा उसे जारी किया गया है । श्री व्यास ने श्रम विधियों के तहत 

बैठकर फैक्ट्री की और श्री लखोटिया और श्री चौधरी साहब के साथ गया तो 
दुराचरण की प्रमाणिकता के संबंध में प्रमाण के स्तर बाबत तर्क प्रस्तुत 

वहां उसकी जीप को रोक लिया गया उसे जीप के पर्दे के पीछे राइ से हिट 
करते हुए बताया है कि इनमें शंका मे परे दुराधरण प्रमाणित होना आवश्यक किया गया और उसे जीप से खींचकर नीचे पटक कर मारपीट की गई । 
नहीं है । संभावनाओं के नजदीक को परिस्थितियों के आधार पर अनुमान भी मारपीट करने वालों में साक्षी ने सबंधित कर्मचारियों के नाम महेश कुमार 
दुराचरण की प्रमाणिकता के लिए पर्याप्त है । श्री व्यास ने इस संबंध में 1997 सिंह, बाल्मीकी के नाम लिए हैं । कर्मचारी ने उसका उपचार किए जाने 
एल. एल. आर. पाठ 649 में माननीय बाम्बे उच्च न्यायालय में तिपादित और पुलिस में रिपोर्ट करने संबंधी दस्तावेज भी प्रमाणित किए हैं और 
न्याय पिद्धांतों का उल्लेख करते हुए तर्क प्रस्तुत किया है कि आपराधिक बताया है कि यह चार दिन अस्पताल में भर्ती रहा । बाद में उसे राजनांदगाव 
प्रकरणों में अभियुक्त के विरुद्ध आराध की प्रमाणिकता का स्तर इस न्यायालय के यूनाइटेड अस्पताल में भी भो रहना पड़ा । इसी प्रकार नियोक्ता के साक्षी 
के समक्ष विचाराधीन प्रकरण में लागू किए जाने योग्य नहीं है क्योंकि यहां श्री जे. सी. पादय ने भी दिनांक 12 - 11 -98 को कर्मचारियों द्वारा मारपीट 
न्यायालय को यह देखना है कि नियोक्ता और कर्मचारी के मध्य नियोजन करने की पटना के बारे में बताया है । उसने यह भी यताया है कि जब वह श्री 
का करार बताई गई परिस्थितियों में बहाल रखा जा सकता है या नहीं । उत्तम को उठाने बढ़ा तो उस पर भी पीछे से वार किए गए । जिससे उसके 
प्रस्तुत प्रकरण में नियोक्ता द्वारा ऐसी परिस्थितियां प्रमाणित की गई हैं जिनके सिर में खून निकला उसने डिस्पेन्सरी में इलाज करना भी बताया है तथा 
आधार पर कर्मचारीगण सेवा में रखे जाने योग्य नहीं हैं । श्री व्यास ने प्रदर्श डी - 12 की रिपोर्ट तथा प्रदर्श डी - 13 के चिकित्सा परीक्षण संबंधी 
कर्मचारीगण की ओर से लिए गए इस बचाव के संबंध में कि वे घटन दस्तावेज प्रमाणित किया है । नियोक्ता के पांचवे साक्षी श्री व्ही. पी . पंकज ने 
दिनांक व स्थान पर घटना के समय उपस्थित नहीं थे, तर्क प्रस्तुत किया है गहा सिंह द्वारा अरविन्द माहू नाम के वाहन चालक के साथ गेस्ट हाउस के 
कि यह बचाव पूरी तरह पश्चात विचार पर आधारित है क्योंकि इसके संबंध पीछे मारपीट काना यताया है । इस साक्षी ने पदर्श डी - 14 की शिकायत 
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उक्त के संबंध में करना बताया है । नियोक्ता के साक्षी श्री एस. के . सिंह 
( साक्षी क्र . 6 ) ने प्रदर्श डी - 15 लगायत डी - 99 के दस्तावेजों को प्रमाणित 
करते हुए कर्मचारीगण द्वारा किए गए गंभीर दुराचरण प्रमाणित किए हैं । 
द्वितीय पक्ष साक्षी क्र . 7 श्री अर्जुन दास खत्री ने भी उनके साथ की गई । 
मारपीट का उल्लेख करते हुए बताया है कि प्रबंधन एवं यूनियन प्रदर्श डी 
15 का समझौता दिनांक 29 - 1 - 93 को संपन्न हुआ था । उक्त समझौता, 
समझौते की कंडिका 3, 4 व 5 में उल्लेखित सहमति की शर्त पर किया गया 
था । समझौते अनुसार कर्मचारियों को एक्सग्रेशिया भुगतान भी कर दिया 
गया था । फिर भी प्रदर्श डी - 24 की अवैध मांग यूनियन की ओर से की गई । 
जिसके संबंध में दिनांक 11 - 11 - 93 को संराधम कार्यवाही हेतु तिथि नियत 
की गई । इस कार्यवाही की आदेशिका प्रदर्श डी - 26 होना साक्षी ने बताया 
है । प्रदर्श डी - 28 का आदेश संघ को अवैध कार्यवाही न करने बाबत दिया 
जाना भी साक्षी ने बताया है । इस साक्षी ने संबंधित कर्मचारियों के नाम का 
उल्लेख करते हुए उनके द्वारा आरोपित दुराचरण करना प्रमाणित किया है । 
साक्षी ने इनके द्वारा निर्मित पूरे माहौल को शमशान जैसा होना बताया है । जो 
कर्मचारियों की हिंसक एवं उग्र गतिविधियों को चरम सीमा को दर्शाता है । 
इम साक्षी ने बताया है कि कर्मचारियों द्वारा अपनी गलतियों के लिए माफीनामें 
दिए जो चेयरमैन को संबोधित और इन पर काम पर वापस लेने का अनुरोध 
किया गया था । साक्षी ने बताया कि चेयरमैन द्वारा उसे निर्देशित किया गया 
कि उसे याद कर्मचारी अपने कृत्य के लिए माफीनामा लिखकर देते हैं तथा 
भाषाव्य में दुराचरण न करने हेतु आश्वस्त करते हैं एवं बिना शर्त काम पर 
वापस आना चाहते हैं तो उन्हें काम पर वापस लिया आय । पदर्श डी - 101 
लगायत 138 तक के पत्र भी साक्षी ने प्रमाणित किए हैं । उसने बताया है कि 
चेयरमैन की ओर से कर्मचारियों को दिये जाने वाला पत्र का प्रारुप डी - 139 
है । जिसका सहमति पत्र कर्मचारियों ने दिया था । श्री व्यास ने बताया कि 
प्रथम पक्ष माक्षी श्री राधेश्याम कश्यप द्वारा प्रदर्श डी - 26 में अपने हस्ताक्षर 
म्यांकार किए हैं यह दस्तावेज दिनांक 11 - 11 -93 को उप श्रमायुक्त के 
समक्ष मंराधन कार्यवाही की आदेशिका है । किन्तु यह माक्षी प्रदर्श डी - 28 
के उप श्रमायुक्त के आदेश की जानकारी से जानबूझकर मकरता है । 
डी - 28 उप श्रमायुक्त का यह आदेश है जिसमें संघ को समझाइश दी गई है 
कि ऐसा कोई कार्य न करें जिससे औद्योगिक अशांति उत्पन्न हो एवं 
राष्ट्रीय उत्पादन में क्षति हो । यह पत्र उप श्रमायुक्त द्वारा अध्यक्ष सीमेंट 
श्रमिक संगठन बिलासपुर को संबोधित है । श्री व्यास ने इस साक्षी के कूट 
परीक्षण में की गई इस स्वीकारोक्ति को भी उल्लेखित किया है कि उसने 
संबंधित कर्मचारियों के बरखास्तगी आदेश पड़े हैं उन्हें जारी आदेशों में 
लिखे आरोपों से साक्षी ने स्वयं को जुड़ा हुआ न होना बताया है । उसने यह 
भी कहा है कि यदि मैं इन आरोपों से जुड़ा होता तो मुझे भी निकाल देते । इस 
प्रकार इस माक्षी ने जो संघ का कार्यकारी अध्यक्ष था कर्मचारियों पर आरोपित 
दराचरण उनके द्वारा किया जाना मंजूर किए हैं । इसी प्रकार प्रथम पक्ष 
माक्षी क्र . 3 श्री चतुर्वेदी ने अपने मुख्य परीक्षण में वर्ष 1993 के बारे में कुछ 
भी न कहते हुए मन् 1992 के बारे में बताया है और यह वर्ष उसके द्वारा । 
अपन कथन में कई बार ( 8 बार ) बताया गया है । श्री व्यास ने अन्य 
कर्मचारियों के कथन का उल्लेख करते हुए तर्क प्रस्तुत किया है कि सभी ने 
घटना के समय उपस्थित न होने का बचाव लिया है जो स्वीकार किए जाने 
योग्य नहीं है । द्वितीय पक्ष नियोजिता की ओर से कर्मचारीगण के विरुद्ध 
आरोपित गंभीर दुराचरण प्रमाणित किए हैं । दिनांक 11 -11 - 93 से 


25 -12- 93 तक कर्मचारीगण द्वारा अवैध हड़ताल की जाकर आतंकपूर्ण 
माहौल निर्मित करने का दुराचरण भी प्रमाणित हुआ है । प्रस्तुत साक्ष्य के 
प्रकाश में कर्मचारीगण की जारी सेवा समाप्ति आदेश न्यायोचित है और वे 
किसी भी सहायता के अधिकारी नहीं हैं । श्री व्यास ने यह भी व्यक्तकिया है 
कि कर्मचारीगण को समझौते के आधार पर इस प्रकरण के निराकरण तक 
50 % वेतन का भुगतान किया जा रहा है जिसके भी वे अधिकारी नहीं हैं । 
कर्मचारीगण को जारी सेवा समाप्ति आदेश उन्हें जारी करने के दिनांक 26 
11 - 93 से ही उचित एवं वैध घोपित किया जाये । 

8. प्रथम पक्ष की ओर से विद्वान अधिवक्ता श्री के . एस. खानूजा का 
तर्क है कि द्वितीय पक्ष की ओर से कर्मचारीगण को सेवा से पृथक करने की 
कार्यवाही प्रभावशील स्तरीय स्थाई आज्ञाओं के विपरीत होने से प्रारंभ से ही 
अबैध एवं अनुचित है । क्योंकि किसी भी कर्मचारी को स्तरीय स्थाई आज्ञाओं 
की व्यवस्था के अनुसार दुराचरण के लिए तब तक सेवा से पृथक नहीं किया 
जा सकता जब तक उसे आरोप पत्र दिया जाकर सुनवाई का अवसर देते हुए 
की गई विभागीय जांच में दुराधरण प्रमाणित नहीं पाये जाते । कर्मचारीगण 
को जारी सेवा समाप्ति आदेश दिनांक 26 - 11 -93 के पूर्व अविवादित रूप 
से स्तरीय स्थाई आज्ञाओं की उक्त प्रक्रिया का पालन नहीं किया गया है । श्री 
खानूजा ने व्यक्त किया है कि कर्मचारी बाल्मीकी तथा महेशसिंह का नाम 
प्रदर्श डी - 1 की शिकायत में नहीं है । जबकि श्री उत्सम ने अपने न्यायालयीन 
कथन में मारपीट करने वालों में महेश कुमार सिंह, बाल्मीकी चन्द्राकर, 
हरिहर सिंह, तथा लालेश्वर तिवारी के नाम भी बताए हैं । उक्त साक्षी का 
कथन पश्चात् विघार पर आधारित होने से विश्वसनीय नहीं है । श्री खानूजा 
ने तर्क प्रस्तुत किया है कि किसी भी कर्मचारी के विरुद्ध उचित एवं पर्याप्त 
साक्ष्य प्रस्तुत कर दुराचरण प्रमाणित नहीं किए जा सके हैं । नियोक्ता द्वारा 
सुनियोजित तरीके से मनगढंत तथ्यों के आधार पर दुराचरण आरोपित किए 
गए हैं और इन्हीं को प्रमाणित करने का असफल प्रयास हितबद्ध साक्षियों के 
कथन न्यायालय में कराकर किया गया है । हड़ताल के दौरान तथाकथित 
उग्र गतिविधियों के संबंध में नियोक्ता की ओर से स्वतंत्र माक्षियों के कथन 
नहीं कराए गए हैं । जिनके अभाव में कर्मचारीगण को आरोपित दुराचरण 
का दोपी नहीं ठहराया जा सकता है । कर्मचारियों को उनकी यूनियन संबंधी 
गतिविधियों के लिए विम्टीमाईज करने की नियत से प्रताड़नास्वरूप बरखास्त 
किया गया है । न्यायालय में प्रस्तुत साक्ष्य से कर्मचारियों के विरुद्ध आरोपित 
दुराचरण प्रमाणित नहीं हुए हैं । श्री खानूजा से कर्मचारी बाल्मीकी चन्द्राकर 
के बारे में व्यक्त किया है कि उसे जारी सेवा समाप्ति आदेश प्रदर्श डी - 96 
में दिनांक 13 - 11 -93 को एम. ए. शमी को जब वह वर्क्सशाप जा रहा था , 
रोककर महेश कुमारसिंह के साथ मिलकर उसके सहयोग से , उसे पकड़कर 
पटकने एवं घूसे से मारने का आरोप लगाया गया है । जबकि शमी द्वारा की 
गई एफ. आई. आर. प्रदर्श डी - 6 में घटना का उल्लेख प्रदर्श डी - 96 जैसा 
नहीं है । साक्षी शमी के न्यायालयधीन कथन एवं उसके द्वारा की गई रिपोर्ट 
में विरोधाभास है । श्री शमी ने अपने कथन में बाल्मीकी द्वारा उसे कंधे से 
पकड़फर ऊपर की ओर उछालकर नीचे की ओर से पटकने का उल्लेख 
किया है जबकि एफ . आई. आर. में इस तरह का उल्लेख बाल्मीकी के संबंध 
में नहीं किया गया है । श्री शमी ने अपने इलाज के संबंध में दिनांक 2- 1 - 94 
से 9- 1- 94 की चिकित्सा पर्चियां पेश की हैं जबकि घटना दिनांक 
13 - 11 -93 की बताई गई है । कर्मचारी बाल्मीकी ने घटना को अस्वीकार 
किया है । ऐसी स्थिति में उसके विरुद्ध आरोपित दुराधरण विरोधाभासी साक्ष्य 
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के आधार पर प्रमाणित नहीं माना जा सकता है । श्री खानूजा ने कर्मचारी 
महेश कुमार सिंह के बारे में भी यह तर्क प्रस्तुत किया है कि नियोक्ता द्वारा 
उसके विरुद्ध किसी विशेष दुराचरण को प्रमाणित नहीं किया गया है । उसके 
विरुद्ध प्रस्तुत साक्ष्य भी विश्वसनीय नहीं है क्योंकि कर्मधारी दि . 12 - 11- 93 
की सुबह से ही अपने घर पर परसदा गांव चला गया था । कर्मचारी ने अपने 
स्वयं के कथन में बताया है कि वह दिनांक 11 - 11 - 93 को दूसरी पाली 
दोपहर दो बजे से रात्रि 10 बजे तक कारखाने में था । 11 - 11 - 93 को रात्रि 
पाली में कोई मजदूर काम पर नहीं आये तो मैनेजमेन्ट ने दूसरी पाली के 
सभी श्रमिकों को काम करने के लिए रोक लिया । दिनांक 12 - 11- 93 को 
सुबह 6 बजे कारखाने के बाहर आया और सीधा अपने घर परसदा गांव 
चला गया । कर्मचारी का उचित कथा स्वाभाविक है क्योंकि दो पालियों में 
लगातार काम करने के बाद उसका वहां रुकना संभव नहीं था । कर्मचारी ने 
12- 11 - 93 को दो बजे दोपहर ड्यूटी पर आना बताया है और कहा है कि 
कारखाने गेट पर तैनात गार्ड लोगों ने उसे ड्यूटी पर नहीं जाने दिया । उसने 
यह भी बताया कि कारखाने का गेट बंद था । इस कर्मचारी महेश कुमार 
सिंह के विरुद्ध आरोपित दुराचरण प्रमाणित नहीं हुए हैं । कर्मचारी ने स्वयं 
को यूनियन का सदस्य होने से भी इंकार किया है । अत: उसका हड़ताल में 
सम्मिलित होना प्रमाणित नहीं है । कर्मचारी लालेश्वर तिवारी के संबंध में 
श्री खानूजा का तर्क है कि उसकी सेवा समाप्ती के आदेश भी 93 में 
12 - 11 - 93 की घटना में सम्मिलित होने का आरोप लगाया गया है । किन्तु 
प्रदर्श डी - 1 श्री उत्तम द्वारा की गई रिपोर्ट में उसका नाम नहीं है । एक्जिक्यूटिव 
डायरेक्टर श्री खत्री के साथ तथाकथित धक्का - मुक्की के संबंध में भी 
नियोक्ता के साक्षी श्री उत्तम के न्यायालयीन कथन में लालेश्वर तिवारी का 
नाम नहीं बताया है । नियोक्ता के साक्षी श्री खत्री का न्यायालयीन कथन तथा 
उनके द्वारा की गई रिपोर्ट में भी विरोधाभास है । उक्त आधार पर भी कर्मचारी 
के विरुद्ध दुराचरण प्रमाणित नहीं हुए हैं । खत्री के संबंध में श्री उत्तम का 
बयान नियोक्ता केही अन्य साक्षी श्री राव के बयान से असत्य प्रमाणित होता 
है । नियोक्ता के साक्षी क्र . 6 श्री एस. के . सिंह ने अपने कथन में दिनांक 12 
11 - 93 को श्री राव एवं श्री उत्तम से मुलाकात होना नहीं बताया है । प्रदर्श 
डी - 4 की रिपोर्ट श्री खत्री ने कारखामा प्रबंधक को भेजते हुए उस पर 
कार्यवाही के निर्देश देना श्री सिंह ने बताया है । किन्तु श्री खत्री के कथन एवं 
प्रदर्श डी -4 के पत्र में भी विरोधाभासी तथ्य सामने आए हैं । श्री खामूजा ने 
नियोक्ता के साक्षी श्री जे. सी . यादव के कथन का हवाला देते हुए बताया है 
कि इस साक्षी ने भी श्री खत्री के साथ हुई घटना की पुष्टि नहीं की है । प्रदर्श 
डी - 2 की रिपोर्ट श्री राव ने दिनांक 12 - 11 - 93 को फामगढ़ में करना 
बताया है । इस रिपोर्ट में भी खत्री के साथ तथाकथित घटना का उल्लेख नहीं 
है । इसी प्रकार श्री राव के कथन के आधार पर श्री खानूजा का तर्क है कि 
उसने मारने वालों के नाम नहीं बताए हैं । बयान में साक्षी ने उसके खरोंच 
आना बताया है जबकि रिपोर्ट में सजन होना बताया है । राव द्वारा की गई 
रिपोर्ट डी - 2 में केवल 3 नाम हैं ।जिनके नाम रिपोर्ट में लिखे गए हैं । उनके 
अलावा दूसरे माम उसने अपने कथन में बताये हैं । रिपोर्ट में उल्लेखित नाम 
बयान में नहीं बताए हैं । नियोक्ता की ओर से साक्षियों ने घटनाओं को 
बढ़ाचढ़ा कर पेश किया है ।किसी भी विशेष घटना को प्रमाणित किए बिना 
कर्मचारीगण को मात्र हड़ताल का जिम्मेदार मानकर दंडित नहीं किया जा 
सकता । श्री खानजा मे सामान्य घटनाओं का उल्लेख करते हुए बताया है 
कि दिनांक 11 -11 - 93 को केन्टीन के ठेकेदार श्री अग्रवाल के साथ मारपीट 


करने एवं केन्टीन में लूट करने संबंधी कोई प्रत्यक्ष साक्ष्य प्रस्तुत नहीं की गई 
हैं । केन्टीन ठेकेदार की रिपोर्ट पेश की गई है किन्तु उसे ठेकेदार के बयान 
से प्रमाणित नहीं किया गया है । श्री खानूजा का यह भी तर्क है कि दिनांक 
11 - 11 - 93 से ही पुलिस वहां मौजूद थी किन्तु उनके द्वारा कोई कार्यवाही न 
किया जाना ही इस बात का प्रमाण है कि बताई गई घटनाओं का कोई 
अस्तित्व नहीं था । श्री राव ने दिनांक 12 - 11 - 93 को शाम को पुलिस का 
आना बताया है, जबकि शमी ने दिनांक 11 - 11 - 93 को ही पुलिस चौकी 
बनाए जाने की बात की है । श्री खत्री ने भी यह बताया है कि दिनांक 11 
11 - 93 को ही पुलिस वाले आ गए थे। इस प्रकार नियोक्ता के साक्षियों के 
कथन एवं प्रस्तुत दस्तावेजों में उत्पन्न विरोधाभासों का उल्लेख करते हुए श्री 
खानूजा ने यह बताने का प्रयास किया है कि कर्मचारीगण के विरुद्ध आरोपित 
दुराचरण ने केवल बनावटी है अपितु वे निराधार एवं असत्य भी हैं । श्री 
खानूजा ने विशेष बल इस बात पर दिया है कि कर्मचारीगण के विरुद्ध 
आरोपित दुराचरण के संबंध में प्रस्तुत दस्तावेजों को उचित साक्ष्य के माध्यम 
से प्रमाणित नहीं किया जा सका है । 

१. श्री खानूजा का मुख्य तर्क यह भी है कि नियोक्ता द्वारा बरखास्तशुदा 
कर्मचारियों के साथ भेदभावपूर्ण नीति अपनाई गई है । नियोक्ता के साक्षी श्री 
राव ने अपने न्यायालयीम कथन के पृष्ठ 5 में कूटपरीक्षण के दौरान बताया 
है कि 15 लोगों में से हमारे द्वारा खदान के 4 तथा कारखाने के 4 कर्मचारियों 
के खिलाफ कार्यवाही की गई है । बाकी लोग काम कर रहे हैं । उनके 
खिलाफ कार्यवाही नहीं की गई है । श्री खानूजा ने नियोक्ता के साक्षी श्री 
जे. सी . यादव के कथन का उल्लेख करते हुए बताया है कि हमला एवं 
मारपीट करने वाले आदमियों की संख्या 300 होना बताई है । जबकि 
अविवादित रूप से सबके विरुद्ध कार्यवाही नहीं की गई । श्री खानूजा ने यह 
भी तर्क प्रस्तुत किया है कि प्रकरण में स्वतंत्र साक्षियों के कथन नहीं कराए . 
गए हैं । पुलिस वालों, कालोनी के निवासी, महिला क्लब की महिलाओं एवं 
शिकायत करने वाली महिलाओं, ट्रक संचालकों एवं डेरी वालों के कथन 
नियोक्ता की ओर से नहीं कराए गए हैं ऐसी स्थिति में इनसे संबंधित तथ्यों 
एवं दुराधरण संबंधी दस्तावेजों को प्रमाणित नहीं माना जा सकता । 
श्री खानूजा का यह भी तर्क है कि नियोक्ता द्वारा आरोपित दुराचरण के संबंध 
में आरोप पत्र दिये जाकर जांच करने का प्रयास नहीं किया गया । यदि ऐसा 
किया जाना था तो आरोप पत्र जारी किए जाकर जांच अधिकारी की नियुक्ति 
आदि की जा सकती थी । किन्तु ऐसा न करते हुए निराधार एवं असत्य तथ्यों 
को आधार बनाते हुए विभागीय जांच की कार्यवाही से बचने के लिए जांच 
के लिए अव्यवहारिक वातावरण संबंधी मनगढन्त कहानी बनाई गई है । 
विभागीय जांच न करने के लिए पर्याप्त कारण प्रमाणित नहीं किए जा सके 
हैं । ऐसी स्थिति में नियोक्ता द्वारा की गई समस्त कार्यवाही अवैध घोषित 
करने योग्य है । श्री खानूजा ने कारखाने के कर्मचारियों को प्रभावशील स्तरीय 
स्थाई आज्ञाओं की धारा 12( एक ) ( एफ ) में कुछ अलग से जोड़ा जाना 
बताया गया है । श्री खनूजा ने 1984 फस्ट एल. एल. जे. में पृष्ठ 16 में 
प्रतिपादित न्याय सिद्धान्त का उल्लेख करते हुए बताया है कि ऐसे दुराचरण 
जो स्तरीय स्थाई आज्ञाओं में दुराचरण के रूप में सम्मिलित नहींकिए गए हैं 
उनके संबंध में उनके लिए कर्मचारी को दंडित नहीं किया जा सकता है । श्री 
खनूजा ने हड़ताल केवल 26 - 11- 93 तक ही होना बताया है । उसके बाद 
नियोक्ता द्वारा अवैध तालाबंदी की गई थी जिसके लिए कर्मचारियों को 
दंडित नहीं किया जा सकता । श्री खनूजा का यह भी तर्क है कि दिनांक 
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26 - 12 - 93 से ही कारखाना चालू हो गया था ।दिनांक 4- 1 - 94 तक कर्मचारी 
काम पर आ गए थे।उस दिन के पत्र के आधार पर माफीनामा लिखे जाने का 
कोई प्रश्न ही पैदा नहीं होता । कर्मचारियों का कुछ राशि भुगतान करने के 
हस्ताक्षर लिए गए हैं । और उन पर कुछलिखा लिपा गया है । इस संबंध में 
नियोक्ता के साक्षी एस. के. सिंह ने भी स्पष्ट किया है कि कर्मचारियों को साफी 
मांगने पर कार्य पर रखा जाना असाय है । श्री खनूजा का मह भी तर्क है कि 
कर्मचारियों की ओर से साक्षी श्री कश्यप द्वारा की गई स्वीकारोकिा नकारात्मक 
प्रश्न के माध्यम से नहीं मानी जा सकती । श्री खनूजा ने विशेष बन इस यात 
पर दिया है कि कर्मचारीगण भेदभाव की नीति के आधार पर ही चाही गई 
समस्त सहायता प्राप्त करने के अधिकारी हैं । श्री खनूजा ने अपन तर्कों के 
समर्थन में 1981 लेब आई मी 1318, 1962 एल एल (1 ) 274 ए आई 
आर 1984 पृष्ठ 629 , 1993 एम पी एल जे पृष्ठ 741 /1996 ( सेकेन्ड ) 
एम. पी. वी . नोट क्र . 52 तथा 1960 ( फर्स्ट ) एल. एल. जे. पृष्ठ 654 प्रतिपादित 
न्याय सिद्धान्तों का उल्लेख किया है । तथा द्वितीय पक्ष नियाता की ओर से 
प्रस्तुत समस्त न्याय दृष्टांगों को तथ्यों की भिन्नता के कारण प्रस्तुत प्रकरण 
में लागू न किए जाने योग्य बताया है । विकल्प में श्री खनूजा का यह भी तक 
है कि यदि कर्मचारीगण के विरुद्ध दुराधरण प्रमाणित भी पाया जाता है तब 
भी कर्मचारीगण न्यायालय द्वारा दुराधरण के दोषी पाए जाने के दिनांक तक 
का पिछला पुरा वेतन पाने के अधिकारी हैं , क्योंकि कर्मचारीगण के विरुद्ध 
विभागीय जांच नहीं की गई है अत : उनका सेवा समाप्ति आदेश उपे आरी 
किए जाने के दिनांक से लागू नहीं किया जा सकता है । इस संबंध में श्री 
खनूजा ने गुजरात स्टील ट्यूब के प्रकरण में माननीय सर्माच्च न्यायालय द्वारा 
प्रतिपादित न्यायसिद्धान्त का उल्लेख किया है । श्री खानु मा ने कर्मचारीगण 
को जारी सेवा समाप्ति आदेश अवैध घोषित कर उन्हें निधन समाप्त क्षेतन 
के साथ सेवा में पुन : स्थापित करने के औचित्य को प्रतिपादित किया है । 


आदेश पारित किया गया था कि दिनांक 11 -11 - 13 से प्रारंभ अवैध हड़ताल 
को आगे जारी न रखें और अपने - अपने काम पर लौट आएं तथा किसी भी 
कर्मचारी को हड़ताल जारी रखने के लिए न उकसायें, हिंसा न करें तथा 
कामगारों को काम पर लौटने को कह । प्रथम पक्ष साक्षी श्री राधेश्याम 
कश्यप ने अपने मुखा परीक्षण में भी इस बात को स्वीकार किया है कि 
दिनांक 11 - 11 - 9 को संराचन कार्ययाही समाप्त होने पर शाम को मजदूरों 
की सभा हुई जिसमें मजदूरों ने कहा कि हमें बोनस नहीं दिया जा रहा है 
इसलिए हड़ताल करेंगे । उसी दिन रात को 10 बजे के फेवट्री गेट 40 मीटर 
पहले झंडे वगैरह लगाकर पंडाल लगाए नात्रि में भी शिफ्ट में कोई काम पर 
नहीं गया । दिनांक 12 - 11 - 13 को सुबह 7. 45 - 8 बसे हमारी यूनियन के 
अध्यक्ष श्री संबल चक्रवर्ती भाषण दे रहे थे वहां करीब 500 -600 आदमी 
थे । इस साक्षी ने यह भी स्वीकार किया है कि भीड़ में माईकल पर खत्री 
साहब गिर गए । गिरने पर चे लोग वापस कालोनी आ गए । कुट परीक्षण में 
इस साक्षी ने बताया है कि मैं इस यूनियन का कार्यकारी अध्यक्ष था । इस पद 
पर मैं आज भी हु । जिनका प्रकरण कोर्ट में चल रहा है उनमें से तीन लोग 
श्री हरिहर सिंह यूनियन के सगठन मंत्री श्री उमाशंकरगिरो एवं श्री लालेश्वर 
तिवारी युनियन के उपाध्यक्ष थे। इस साक्षी ने यह भी स्वीकार किया है कि श्री 
खत्री जी के साइकिल पर गिरने के बाद वहां किसी और घटना की जानकारी 
मुझे नहीं है क्योंकि मैं यूनियन आफिस की मीटिंग मे चला गया था । साक्षी ने 
यह भी बताया है कि हड़ताल के दौरान हम लोग पंडाल में या यूनियन 
आफिस में रहते थे । साक्षी का कहना है कि दिनांक 11 -11 - 93 से 
26-- 12 - 25 तक यह कालोनी गेट की तरफ नहीं गया है , डेरी की तरफ भी नहीं 
गया । उसने इस बात की जानकारी भी न होना बताया है कि डेरी में काम 
करने वालों को कुछ लोगों ने रोका अथवा नहीं रोका । देरी के संबंध में 
पूनियन एवं मैनेजमेर को कलेक्टर द्वारा बैठक बुलाए जाने की जानकारी 
मुझे है । तारीख मुझे याद नहीं है । उसने यह भी बताया है कि उसने मीटिंग में 
भाग लिया था । साक्षी ने दिवाली के दिन डेरी की एक गाय मरना भी स्वीकार 
किया है ।किन्तु गाय, दूध न निकालने के कारण मरी यह अस्वीकार किया 
है । साक्षी ने यह भी स्वीकारकिया है कि " पेपर में मुचनायें छपती थी कि 
हड़ताल अवैध है कर्मचारी काम पर आ जावें । यह सही है कि इन सूचनाओं 
के आधार पर हमने कर्मचारियों को सूचित नहीं किया ये काम पर चले 
आवें । साक्षी ने यह स्यय कहा कि बिना समझौते के ऐसी सूचना कैसे दे 
सकते थे । इस साक्षी ने इस बात को भी स्वीकार किया है कि " जिन लोगों के 
यह प्रकरण लंबित हैं उन लोगों के टर्मिनेशन आडर मैंने पढ़े हैं । इन्हें जारी 
टर्मिनेशन आदेश में लिखे आरोपों से मैं जुड़ा हुआ नहीं हूं । स्मयं कहा कि 
यह लोग जहां थे मैं पहीं था । मैं इन आरोपों से जुड़ा होता तो मुझे भी निकाल 
देते । " आगे इस साक्षी ने यह भी स्वीकार किया है कि दिनांक 6 - 1 -94 को 
यह बिलासपुर जेल में था । जेल में दिनांक 25 - 12 - 94 से 11 - 1 - 94 तक 
था । हड़ताल के संबंध में जेल में था । साक्षी ने अपने साथ जेल में लालेश्वर 
तिवारी, उमा शंकर गिरी, लक्ष्मी गिरी गोस्वामी, हरिहर सिंह को भी होना 
बताया । साक्षी की उक्त स्वीकारोक्ती के आधार पर बरखास्तशुदा कर्मचारिगों 
के विरुद्ध अधिकांश दुराचरण मही होने का अनुमान लगाया जा सकता है । 
और इस प्रकार के प्रकरणों में आरोप का संदेह से परे प्रमाणित होना 
आवश्यक नहीं होता है । यदि आरोपों के संबंध में युक्तियुक्त संभावनाओं के 
आधार पर अनुमान निकाला जा सकता है, तो यह आरोपों की प्रमाणिकता 
के लिए पर्याप्त है । ( न्याय दृष्टांत 1997 एल. एल. आर. पृष्ठ 649 दृष्टष्य 


10. प्रकरण में प्रस्तुत साक्ष्य एवं दस्तावेजों के आधार पर यह तथ्य 
विधादिम नहीं है कि द्वितीय पक्ष संस्थान में दिनांक 11 - 11 -93 की रात्रि की 
पानी से हड़ताल प्रारम्भ हुई । यह भी विवादित नहीं है कि दिनांक 
71 -11 - 93 को ही उपश्रमायुक्त के समक्ष प्रथम पक्ष संघ द्वारा जारी मांग 
पत्र के संबंध में संराधन कार्यवाही की बैठक आयोजित की गई थी । जिसमें 
प्रदर्श डी - 26 की आदेशिका लिखी गई । उक्त दिनांक को उभर पक्ष के 
मध्य विवाद को संराधन अधिकारी द्वारा हस्तगतकिया जाकर प्रकरण पंजीबद्ध 
किया गया एवं आगामी बैठक दिनांक 16 - 11 - 93 को नियत की गई । 
संराधन अधिकारी द्वारा उभय पक्ष को यह भी परामर्श दिया गया कि ऐमा 
कोई कार्य न करें जिससे औधोगिक शांति भंग हो । उसी दिन दोनों पक्षों की 
स्थिति को देखते हुए संराधन अधिकारी ने पुनः चर्या प्रारंभ की और उभय 
पक्षों के मध्य कोई सहमति की संभावना न देखते हुए संराधन कार्यवाही को 
समाप्त घोषित किया । प्रदर्श डी - 28 का पत्र उप श्रमायुक्त द्वारा अध्यक्ष 
सीमेंट श्रमिक संगठन ( प्रथम पक्ष ) को भेजा जाना भी प्रथम पक्ष की ओर 
से विवादित नहीं किया गया है । इस पत्र में उप श्रमायुक्त द्वारा प्रथम पक्ष को 
समझाइश दी गई है कि वे ऐसा कोई कार्य न करें जिससे औद्योगिक 
अशांति उत्पन्न हो और राष्ट्रीय उत्पादन में क्षति हो । यह तथ्य भी विवादित 
नहीं है कि प्रदत डी - 31 का अंतरिम आदेश श्रम न्यायालय बिलासपुर द्वारा 
कैम्प रायपुर में प्रकरण क्रमांक 227 /93 एम. पी . आई. आर. में दिनांक 
13 - 11 - 93 को पारित किया गया । जिसमें प्रथम पक्ष को भी पक्षकार बनाया 
गया था । इस अंतरिम आदेश में प्रथम पक्ष के विरुद्ध यह निषेधात्मक 
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है ) हड़ताल एवं हड़ताल के दौरान जिन परिस्थितियों को प्रथम पक्ष के का उक्त कथन पुरी तरह अस्वाभाविक ही प्रतीत होता है । क्योंकि गिरफ्तारी 
कार्यकारी अध्यक्ष एवं साक्षी द्वारा स्वीकार किया गया है । उनके आधार पर जैसी बात भूल जाना स्वाभाविक नहीं है । कर्मचारी ने यह भी स्वीकार किया 
यह नहीं कहा जा सकता है कि बरखास्तशुदा कर्मचारी पूरी तरह निर्दोष हैं है कि यह सही है कि हड़ताल के दौरान गोपाल नगर में धारा 144 
एवं उन्हें विक्टिमाईज किया गया है । कर्मचारी लालेश्वर तिवारी ने नियोक्ता प्रभावशील थी तथा पुलिस फोर्स भी तैनात थी । जो गांव तक जाता था । 
द्वारा बताई किसी भी घटना के संबंध में जानकारी न होना बताया है । उसने कर्मचारी ने अपनी यूनियन का नाम सीमेट श्रमिक संगठन ही बताया है तथा 
बताया है " दिनांक 11 -11 -93 को हड़तारन किस प्रकार शुरू हुई इसकी किसी भी घटना में स्वयं को उपस्थित होना मना किया है । कर्मचारी हरिहर 
जानकारी मुझे नहीं है । मैं दिनांक 13 - 11- 93 को हड़ताल में सम्मिलित सिंह ने दिनांक 11 - 11-- 93 को उपश्रमायुक्त बिलासपुर के यहां बैठक में 
नहीं था । मैं उस दिन काम पर नहीं गया था । इसलिए किसी श्रमिक को भाग लेना स्वीकार किया है । और कहा है कि वहां से वापिस आकर शाम को 
उकमान या भड़काने का प्रश्न नहीं है । कर्मचारी ने दिनांक 11 -11 - 93 को 5 बजे हम लोग फैक्ट्री पहुंचे । जब मैं वहां पहुंचा तो मेरा भाई गांव से मुझे 
धनतेरस का दिन होना बताते हुए अपने गांव परसदा में घर को पुताई करना लेने आया था क्योंकि पिता जी की तबियत ज्यादा खराब थी । इस प्रकार 

और इस कारण ड्यूटी पर न आना बताया है । साक्षी ने गांव कारखाने से कर्मचारी ने दिनांक 17 - 11 - 3 से 14 - 11 - 93 तक कारखाने में न आना 
लगभग डेढ़ किलोमीटर दूर होना बताया है । दिनांक 12 -11- 93 को भी बताया है । किन्तु कुट परीक्षण में पिताजी की तबियत खराब होने के संबंध 
उसने यूटी पर न आना बताया है ।किन्तु साक्षी ने कूट परीक्षण में स्वीकार 

में और उन्हें डाक्टर को दिखाने बाबत कोई प्रमाण पस्तुत करने में असमर्थ 
किया है कि दिनांक 11 - 11 -93 एवं 12 - 11 - 93 के लिए न तो उसने छुट्टी 

रहा है । कर्मचारी ने बताया है कि उसके पिताजी व भाई गांव में रहते थे और 
की दरखास्त दी थी और न ही छुट्टी ली थी । इस पर मे कर्मचारी का उक्त 

मैं कालोनी में रहता था । कर्मचारी ने दिवाली का त्यौहार भी गांव में मनाना 
बचाव स्वाभाविक पतीत नहीं होता है । कर्मचारी ने स्वयं को यूनियन का 

बताया है । उन्नत कथन भी स्वाभाविक नहीं है क्योंकि यदि उसके पिता की 
पदाधिकारी होना बताया है । फिर भी यूनियन के कार्यकारी अध्यक्ष श्री 

तबियत खराब थी तो दिवाली का त्यौहार मनाने का प्रश्न नहीं था । और यदि 
कश्यप ने अपने कथन में हड़ताल के दौरान लालेश्वर तिवारी के बहां 

उक्त बात सही नहीं है तो उसका अपने कालोनी स्थित मकान में दिवाली न 
अनुपस्थिति के बाबत नहीं कहा है । जिससे तिवारी का यह बचाव सारहीन 

मनाना अस्वाभाविक है । कर्मचारी के इस कथन से इस बात को भी बल 
है । वाल्मीको चन्द्राकर ने भी दिनांक 11 -11 - 93 को ड्यूटी समाप्त कर 

मिलता है कि कालोनी में दीयाली नहीं मनाई गई । इस कर्मचारी ने स्वयं को 
अपने गांव परसदा जाना बताया है । उस दिन फिर गांव से वापिस न लौटना 

भी पुलिस द्वारा गिरफ्तार किया आना बताया है । उससे यह भी बताया है कि 
भी बताया है । कर्मचारी ने 12 - 11 - 93 को मुबह इयूटी पर आना बताया है 

जिन अन्य लोगों को नौकरी में हटाया गया उनकी सेवा समाप्ति आदेश नहीं 
और कहा है कि कारखाने के मेन गेट पर उसे बताया गया कि हड़ताल हो 

पढ़ा । अपना भी आदेश नहीं पढ़ा जैसे आदेश मिला वैसे ही संबल दादा को 
गई है वापस जाओ। ऐसी स्थिति में उस पर दिनांक 12- 11 -93 की घटना के 

ले जाकर दे दिया । इस प्रकार इस कर्मचारी द्वारा भी लिया गया बचाय 
मंबंध में लगाए गए आरोप पूरी तरह असत्य नहीं कहे जा सकते । इस माक्षी 

अस्वाभाविक होने में विश्वसनीय प्रतीत नहीं होता है । 
ने क्रूट परीक्षा में यह भी स्वीकार किया है कि उसे जनवरी 94 में पुलिस ने 

11. इस प्रकार प्रकरण में आई समस्त साक्ष्य से हड़ताल की एवं 
गिरफ्तार किया । उसने जांजगीर अदालत में 12 - 13 मुकदमें चलना भी 

हड़ताल के दौरान की परिस्थितियां सामान्य न होना पूरी तरह प्रमाणित है । 
ग्वीकार किया है । इस साक्षी ने कुछ प्रकरण में जीतना बताया है । 

कर्मचारीगण की ओर से प्रस्तुत यह तर्क कि वे आरोपित घटनाओं के समय 
किन्तु उनकी नकले पेश नहीं की हैं । माक्षी ने यह भी स्वीकार किया है कि 

उपस्थित नहीं थे स्वीकार किये जाने योग्य नहीं हैं क्यों कि इस हेतु उनकी 
दिनांक 11 - 11 -43 को रात में पनांट में हड़ताल हो गई । उसके साथ ही 

ओर से स्वत्व के कथन में अभिवचन नहीं किए गए । साथ ही प्रथम पक्ष संघ 
खादान में हड़ताल हो गई । हड़ताल कब तक चली यह नहीं पता । फिर के कार्यकारी अध्यक्ष श्री राधेश्याम कश्यप जिन्होंने अपनी उपस्थिति में 
कहा दो - ढाई महीने तक चली । इसी माक्षी ने गोपाल नगर में 144 धारा तीन हड़ताल की घोषणा की जाना बताया है तथा यह कहा है कि " यह कहना सही 
महीने तक लगी रहना बताया है । इस अधि में पुलिम फोर्स भी पूरे गोपाल नहीं है कि उस दिन मीटिंग के बाद थक जाने बाद घर जाकर सो गया था , 
नगर में मौजूद होना बताया है । इस पर से हड़ताल के दौरान की विस्फोटक स्वयं कहा कि खाना खाकर वापस आ गया था क्योंकि हड़ताल की घोषणा 
परिस्थितियों की ही पुष्टि होती है । कर्मचारी ने प्रत्येक घटना में स्वयं की 

कर दी गई थी । वे इस महत्वपूर्ण साक्षी ने कर्मचारीगण जिन्हें घरखास्त 
अनुपस्थिति एवं घटना की जानकारी न होना ही व्यक्त किया है । किन्तु किया गया को घटना स्थल से अनुपस्थित रहना नहीं बताया गया है । " 
म्यप के कथन में उसकी ओर से यह बचाव अभिषचित न होने से बचाव अपितु यह कहा गया है कि ये लोग जहां थे मैं वहीं था । मैं इन आगपों से जुड़ा 
पश्चात विधार पर भी आधारित प्रतीत होता है । कर्मचारी महेश कुमार सिंह होता तो मुझे भी निकाल देते । इसने यह भी स्वीकार किया है कि जारी 
ने भी हड़ताल होना स्वीकार किया है किन्तु दिनांक 12--11 -93 में ही ड्यूटी टर्मिनेशन आदेश में लिखे आदेशों मे में जुड़ा हुआ नहीं था । माक्षी का यह 
के बाद अपने घर पर मदा चले जाना बताया है । इस साक्षी ने दिनांक कधन कर्मचारीगण के विरुद्ध आरोपित दुराचरण के भंबंध में स्वीकारोक्ति 
15 - 11 - 93 को काम पर जाना बताया है । और कहा है कि भीड़भाड़ होने से है । वैसे भी कर्मचारीगण द्वारा आरोपित दुराचरण से संबंधित घटनाओं के 
लौट आया । कर्मचारी ने यह भी स्वीकार किया है कि वह हड़ताल की समय अन्यंत्र उपस्थित रहने संबंधी बचाप का विधियत प्रमाणित नहीं गया 
अधि में काम पर नहीं गया क्योंकि माहौल खराब था । कर्मचारी ने स्वयं को किया है । वे यह भी प्रमाणित नहीं कर सके हैं कि उनका घटना स्थल पर 
किमी भी घटना का भागीदार होने से इंकार किया है किन्तु उसका यह बचाष उपस्थित होना संभव ही नहीं था । जहां तक कर्मचारीगण की ओर से नियोक्ता 
भी विश्वसनीय प्रतीत नहीं होता क्योंकि उसने कूट परीक्षण में कहा है कि के साक्षियों के कथन के विरोधाभासों के आधार पर प्रस्तुत यह तर्क कि 
मुझे याद नहीं कि जनवरी 94 में पुलिस ने मुझेगिरफ्तार किया था । कर्मचारी कर्मचारीगण के विरुद्ध शंका से परे दुराचरण प्रमाणित नहीं हुआ है भी 
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स्वीकार किए जाने योग्य नहीं है क्योंकि ऐसी प्रमाणिकता की आवश्यकता कार्यवाही न करना लिखा गया है । उक्त के प्रकाश में नियोक्ता का यह तर्क 
केवल आपराधिक विचारण में ही होती है । प्रस्तुत प्रकरण में प्रमाणिकता कि कर्मचारियों द्वारा अपनी गलतियों को स्वीकार करते हुए माफीनामा 
का उक्त स्तर आवश्यक नहीं है । द्वितीय पक्ष की ओर से नियोक्ता के वरिष्ठ लिखने पर उन्हें काम पर लिया गया भी , बेबुनियाद नहीं है । वैसे भी भेदभाव 
अधिकारी द्वारा कर्मचारी के विरुद्ध दुराचरण प्रमाणित करने के लिए अपने की नीति अपनाए जाने के संबंध में कर्मचारीगण की ओर से कोई स्पष्ट 
कथन लिपि बद्ध कराए हैं । जिन्हें केवल यह कहकर कि कर्मचारी अन्यंत्र अभिवचन अथवा कथन नहीं किए गए हैं । केषल नियोक्ता के साक्षी श्री राष 
उपस्थित थे नहीं झुठलाया जा सकता। कर्मचारीगण के विरुद्ध जैसा कि के कथन के आधार पर कि 15 लोगों में से हमारे द्वारा 8 लोगों के खिलाफ 
उनके सेवा समाप्ती आदेश से ही प्रकट है । गंभीर प्रकार के दुराचरण आरोपित कार्यवाही की गई है । बाकि लोगों के खिलाफ कार्यवाही नहीं की गई है । 
हैं कि जिनमें अवैध हड़ताल करना, हड़ताल के लिए कर्मचारियों को भेदभाव संबंधी बचाव का लाभ कर्मचारीगण प्राप्त करने के अधिकारी नहीं 
उकमाना कार्य के इच्छुक कर्मचारियों एवं वरिष्ठ अधिकारियों के साथ हैं । क्योंकि श्री राव ने उक्त कथन कूटपरीक्षण के दौरान अपने मुख्य परीक्षण 
मारपीट करना, अशांति का वातावरण निर्मित करना आदि गंभीर दुराचरण के इस कथन के संबंध में दिया है कि " मुझे मारने वालों में 10 - 15 लोग थे 
के कृत्य सम्मिलित हैं । कर्मचारीगण की ओर से प्रस्तुत यह तर्क भी विशेष जिन्हें मैं अच्छी तरह जानता हूं "। उक्त कथन नियोक्ता साक्षी श्री राव ने 
यल नहीं रखता कि नियोक्ता की ओर से पुलिस, महिला क्लष, आवासीय उसके साथ मारपीट करने के संबंध में किया है शेष आरोपों के संबंध में 
कालोनी के निवासी, ट्रक संचालक आदि के कथन नहीं कराए गए हैं । नहीं है । ऐसी स्थिति में जब तक कर्मचारीगण के विरुद्ध आरोपित समस्त 
क्योंकि नियोक्ता के वरिष्ठ अधिकारियों द्वारा इस संबंध में प्रदर्श डी - 1. दुराचरण के आरोपी कर्मचारियों के साथ भेदभाव की नीति अपनाने संबंधी 
लगायत डी - 146 तक के दस्तावेज प्रदर्शित किए गए हैं । जिनमें प्रदर्श तथ्य प्रमाणित नहीं किया जाता तब तक भेदभाव की नीति का लाभ नहीं 
डी - 29 केन्टीन ठेकेदार का कार्यपालक निर्देशक को केन्टीन के अंदर दिलाया जा सकता है । कर्मचारीगण की ओर से ऐसा कहना नहीं है कि 
हड़ताली कामगारों द्वारा लूटपाट करने और उसके साथ धक्का मुक्की करने उनकी तरह ही आरोपित अन्य कर्मचारीगण को काम पर रखा जाकर 
यावत लिखा गया पत्र है । प्रदर्श डी - 33 लगायत 35 हड़ताल की अवधि में केवल उन्हें ही बरखास्त कर नियोक्ता ने भेदभाव की नीति अपनाई है । उक्त 
विस्फोटक संबंधी समाचार पत्र में प्रकाशित पत्र है । प्रदर्श डी - 39 श्रीमती के प्रकाश में भी इस संबंध में कर्मचारीगण की ओर से प्रस्तुत तर्क स्वीकार 
शशी प्रभा सिंह महिला क्लब उप उपाध्यक्ष द्वारा लिखा गया पत्र है । प्रदर्श किए जाने योग्य नहीं है । कर्मचारीगण की ओर से प्रस्तुत यह तर्क भी 
डी - 41 व्यवहार न्यायाधीश वर्ग 1 जांजगीर द्वारा प्रकरण क्रमांक 973/ 93 में सारहीन है कि नियोक्ता द्वारा कर्मचारीगण के विरुद्ध आरोपित दुराचरण के 
दिनांक 16 - 11 - 93 को पारित आदेश है । जिसमें ए बी सी डी एरिया से 500 लिए विभागीय जांच करने का प्रयास नहीं किया गया क्योंकि प्रकरण में 
मीटर की दूरी के अंदर किसी प्रकार का जमाव न करने, एरिया को किसी प्रस्तुत संपूर्ण साक्ष्य के प्रकाश में विभागीय जांच के लिए समय एवं अनुकूल 
प्रकार से क्षतिग्रस्त करने, बाधा उत्पन्न न करने , हिंसात्मक या विंध्वनसात्मक परिस्थितियां होना प्रमाणित नहीं है । इस प्रकार नियोक्ता की ओर से साक्ष्य 
कार्यवाही न करने के निर्देश प्रथम पक्ष व कर्मचारियों को दिए गए हैं । इस के आवश्यक स्तर के आधार पर यह प्रमाणित किया गया है कि संबंधित 
आदेश के निर्वाह के लिए न्यायालय द्वारा पुलिस अधिकारी को लिखा गया कर्मचारी उनके सेवा समाप्ति आदेश में आरोपित गंभीर दुराचरण के दोषी हैं 
पत्र डी - 42 है । प्रदर्श डी -43 लगायत डी - 56 नियोक्ता द्वारा लगाई गई उन्हें बिना विभागीय जांच के सेवा से पृथक करने की कार्यवाही भी उत्पन्न 
सूचनाएं हैं ।जिनका प्रकाशन समाचार पत्रों में किया गया जो डी -57 लगायत परिस्थितियों में अनुचित ठहराए जाने योग्य नहीं है । कर्मचारीगण की सेवा 
डी - 61 तक हैं । ट्रक मालिक संघ द्वारा प्रकाशित सूचना डी - 62 है । सुरक्षा समाप्ति वैध एवं उचित है । 
विभाग के प्रतिवेदन डी -63 लगायत डी - 69 हैं । इन समस्त दस्तावेजों को 
कर्मचारीगण की ओर से फर्जी व निराधार होना नहीं बताया गया है । जबकि 

उक्त विवेचन के आधार पर वाद प्रश्न क्र . 1 व 2 का निराकरण 
कर्मचारीगण के कथन नियोक्ता की साक्ष्य लिपिबद्ध होने के उपरांत अंकित इस प्रकार किया जाता है कि संबंधित कर्मचारी आरोपित दुराधरण के दोषी 
किए गए हैं । उक्त के प्रकाश में कर्मचारीगण के विरुद्ध आरोपित दुराचरण 

हैं तथा उन्हें सेवा से बरखास्त करने की कार्यवाही वैध एवं उचित है । 
प्रमाणिकता के अपेक्षित स्तर के प्रकाश में प्रमाणित हैं । कर्मचारीगण की 

कर्मचारीगण की ओर से प्रस्तुत न्याय दृष्टान्तों का लाभ तथ्यों की भिन्नता 
ओर से प्रस्तुत यह सर्क की उनके साथ भेदभाव की नीति अपनाई गई है भी 

के कारण उन्हें प्राप्त करने का अधिकार नहीं है । 
स्वीकार किए जाने योग्य नहीं है क्योंकि कर्मचारीगण की ओर साक्षी 

12. वाद प्रश्न क्र . 3 
श्री राधेश्याम कशयप ने यह तथ्य स्वीकार किया है कि जारी टर्मिनेशन 
आदेश में लिखे आरोपों से वह जुड़ा हुआ नहीं था । यदि इन आरोपों से जुड़ा 

जैसा कि निर्णित किया जा चुका है कि कर्मचारीगण की सेवा 
हुआ होता तो मुझे निकाल देते । इस साक्षी ने कूटपरीक्षण में यह भी स्वीकार 

समाप्ती उचित एवं वैध है । अब विचार करने हेतु केवल यह प्रश्न शेष रहता 
किया है कि प्रदर्श डी - 140 के ए से ए भाग में उसके हस्ताक्षर हैं । बी से बी 

है कि कर्मचारीगण के सेवा समाप्ति आदेश को उनके दोषी निर्णित होने की 
भाग में 1255/- की प्राप्ति पर उसके हस्ताक्षर हैं उसने यह भी बताया है कि 

तिथि से प्रभावशाली किया जाना चाहिए अथवा उन्हें जारी सेवा समाप्ति 
मैं हायर सेकेन्डरी तक पढ़ा हूं और कागज पर दस्तखत करने के पहले पढ़ 

आदेश के दिनांक से ही । इस संबंध में द्वितीय पक्ष अधिवक्ता द्वारा न्याय 
लिया था । प्रदर्श डी - 140 यह पत्र है जिसमें कर्मचारियों द्वारा की गई गलतियों 

दृष्टांत 1996 एम. पी . एल. एस. आर. पृष्ठ 546 में माननीय सर्वोच्च न्यायालय 
को महसूस किया जाकर गलतियों को न दोहराने का विश्वास दिलाने संबंधी 

द्वारा प्रतिपादित न्याय सिद्धांत का उल्लेख किया गया है व बताया गया है कि 
द्वितीय पक्ष नियोक्ता की ओर से उल्लेखित तथ्यों से सहमति दर्शाई गई है । 

नियोक्ता द्वारा सेवा समाप्ति आदेश जारी करने के दिनांक से ही उक्त आदेश 
और भविष्य में किसी प्रकार की हड़ताल या अवैध अनुशासनहीनता की 
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ANNEXURE 


BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNALNO . II 


प्रभावशील होंगे । उक्त न्याय दृष्टांत के प्रकाश में कर्मचारीगण की ओर से 
इस बाबत प्रस्तुत न्याय दृष्टांत 1980 ( 2 ) एस. सी . आर. पृष्ठ 146 ( गुजरात 
स्टील ट्यूब्स लिमि. दि. गुजरात स्टील मजदूर सभा ) में प्रतिपादित न्याय 
सिद्धांत लागू किए जाने योग्य नहीं है । वैसे भी कर्मचारीगण प्रकरण के 
लंबित रहते समझौते के आधार पर वेतन की 50 % राशि प्राप्त कर रहे हैं । 
अतः निर्णित किया जाता है कि कर्मचारीगण किसी सहायता के अधिकारी 
नहीं हैं । 


MUMBAI 


PRESENT : 


SHRIS. B. PANSE 


Presiding Officer 
Reference No. CGIT -2/ 1 of 1998 


13. उपरोक्त विवेचना के प्रकाश में विधाचन हेतु विचारार्थविषय 
के संबंध में मेरा निष्कर्ष है कि दिनांक 28 - 11 - 93 में सर्वश्री बाल्मीकी 
चन्द्राकर , महेशकुमार सिंह, हरिहर सिंह व लालेश्वर तिवारी ( सभी खनिक ) 
को नौकरी से बरखास्त किए जाने की रेमन्ड्स सीमेन्ट वर्म के प्रबंधन की 
कार्यवाही कानुनी और न्यायोचित है । संबंधित कामगार किसी अनुतोप के 
हकदार नहीं हैं । 


Employers in relation to the Managementof M /s. Indian 

Maritime Enterprises Pvt. Ltd . 


And 


Their Workinen 


APPEARANCES : 


____ 14. उपरोक्तानुसार पंचाट पारित किया जाता है । पंचाट पारित करने 
में लग समय का उल्लेख प्रकरण पत्रिकाओं की आदेशिकाओं में किया गया 
है । जिसके संबंध में उभय पक्ष सहमत रहे हैं । 


Forthe Employer : Mr. S. S. Sayyed 

Advocate. 
For tic Workmen : Mr. Jaiprakash Sawant 

Advocate . 
Mumbai,dated 21st April, 1999 

AWARD 


भोपान 


जे. एस. सेंगर, विवाचक 


दिनांक 29 - 4 - 99 


नई दिल्ली, 26 मई, 1999 


का . आ . 1713. - औद्योगिक विषाद अधिनियम, 1947 ( 1947 
का 14 ) की धारा 17 के अनुसरण में , केन्द्रीय सरकार मै. इण्डियन मैरीटाईम 
एंटरप्राईजस प्रा . लि ., के प्रबन्धतंत्र के संबद्ध नियोजकों और उनके कर्मकारों 
कबीच, अनुबंध में निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक 
अधिकरण सं. 2, मुम्बई के पंचाट को प्रकाशित करती है, जो केन्द्रीय 
सरकार को 26 - 5 - 1999 को प्राप्त हुआ । 


The Govemment of India , Ministry of Labour by its 
Order No. L - 31012/ 12/ X - IR (Misc), dated 30 - 12 -97 , had referred 
to the following Industrial Dispute for adjudication , 

" Whether the demand of Bombay Port Trust Employees 
Union for payment of legal ducs to Shri S. M. Sabnis, 
Docks Superintendent by M / s. Indian Maritime 
Enterprises Pvt. Ltd , as contained in the letters annexed 
is legal and justified . If so , to what relief the workman is 
entitled ? " 


[ सं. एल- 31012/ 12/ 96 - आई. आर. ( विविध ) ] 


यी . एम. डेविड, डैस्क अधिकारी 


New Delhi,uc 26th May, 1999 


S . O . 1713. - In pursuance of Scction 17 of thic Industrial 
Disputes Act, 1947 ( 14 0f 1947 ),uc Central Goverimothereby 
publishes the Award of the Central Government Industrial 
Tribunal. No.- 2 , Mumbai as shown in thc Anncxuurc. in the 
industrial dispute between Mic cmployers in relation to the 

management of M/ s. Indian Martitimc Enterprises ( P ) Ltd.. 
and their workman , which was received by thic Central 
Government onthc26- 5- 99. 


2 . When thic order of reference was received the letters - 
mentioned in the schedule were not scnd . The Desk Officer 
was inſonncd accordingly. Heby his letter dt. 29 - 1- 98 (Exhibit 
4 ) forwarded a letter dtd. 14- 9 -94 addressed by Secretary of 
the Bombay Port Trust Employees Union to the Assistant 
LabourCominissioner (Central-Il). S. M . Sabnis theworkman 
filed a statement of claim at Exhibit - 7 . He contended that he 
was cmployed by M / s. Indian Maritimc Enterprises Pvt. Ltd . 
(management) in the year 1962 .Hewas working in the capacity 
of docks superintendent. It is averred that his service 
conditionswere setucd by a Memorandum of Understanding 
did. 31 - 10- 89 arrived at between management and their 
workinen represented by Bombay Port Trust Employees Union 


INo. L - 31012 /12/96-IR ( Misc.)/ 


3. The workman pleaded that he was receiving the wages 
as per thc said understanding. However, the management 
discontinued to make the payment in terms of the MOU 
arbitrarily and violated the provisions of the Industrial Disputes 
Act of 1947. Heretired from service w. e.f. Ist August 94. He 


B . M . DAVID , Desk Officer 
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was paid Rs 85. 000 ,- towards ſull and final settlement of liis 
ducs He accepled the amount under protest and requested 
for the full payment of his legal dues. But the management 
Cuilcd lo comply with it. It is therefore ,hcaddressed a notice 
to themanagement and then infornıcd the Assistant Labour 
Commissioner thathis dues are not paid . 

+ Tie management pleaded that tlıc matter could not 
be sculcd . The Central Govermeni carlicr declined 10 rcfcr 
the dispute for adjudication . However, in view of the order 
passed by the Bombay High Court in Writ Petition No 109 gf 
1997 which was filed by thc workman , die Gouenienthad 
send a reference for adjudication . 

5. The workman plcaded thathe is entitled to receive 
ihcbalance ofpayment of Rs. 2 ,80 ,452 77ps towards salary , 
bonus, cucashment of leave , gratuity and compensation . He 
also couicnded that he is entitled to 18 % interest per annum 
on the duc amount He prayed for award to that offcct. 

The management resisted the claim by the Written 
Statement ( Exhibit - 11). It is avered that the reference is barred 
by limitation . It is coutended that at the timc of retirement the 
work bad calculated Rs 85 ,000 /- which contains all liis 
Icgal ducs and cx - gratia of Rs. 5, 865,65ps on 30th July 94 in 
full and final settlement ofall his ducs. It is tierefore , he is 
now cstopped froin claiming any amowit. It is avcrted that the 
company reserved its right to adjust the ex -gratia payment 
made to the workman against anv dues to be paid to the 
workmicu il tallas luis legal ducs . 

7 The management averted that the alleged scilement 
is 1101 binding on themanagement. In fact the management 
had to sign iliç same under the coercion . It is pleaded that 
there is no Icave at the credit of the workman at the time ofhis 
retiremicut. Hence he is not entitled to encashmentof dicleavc 
as claimed . It is further contended that under the Shops and 
Establishments Act of 1948 leave can be accumulated upto 42 
days only Hence the claim of the workman for encasluncnt of 
240 days of leavc is not tenable 

8 . li is averred that the claim which is made by the 
workman in respect of the wagcs compensation , Provident 
Fund , Gratuity and Bonus arc withoutmerit and they are liable 
to bc rejected 

1 . The workman ſiled rcjoinder at Exhibit- 12 He 
reitcrated the contention taken by him in the Statement of 
Claim . He denied the contentions taken by the management 
which are contrary to his claim . It is avcrred that the worker 
was a dock worker as defined under the Dock Workers 
Regulation of Employment Actof 1948 and he is cntitled to all 
the benefits as per the employec of Port and Dock Workers in 
the major port under the machinery of the wage Boards etc. as 
observed by any different rulings. It is submitted thal the 
cmployer was paying wagcs, allowances, bonus etc . in cons 
ofMemorandum ofUnderstanding did . 31 - 10 - 89 which forms 
part of service conditions of the workman. He reduced the 
amount arbitrarily which is illegal. It is submitted that the 


Maligament gave benefits of this scttlement to thic workman 
ti] September ol and thereafier (roczed the wages and otlics 
benelits ll is asserted thathe is entitled to the claim , 

10 . The issues are francd at Exhibit - 13. The iszues and 
y ſindings there on arc as follows. 
Issues 

Findings 
1 Whether the reference is tenable ? Yes 
2 . Whether the reference suffers No . 

from laches ? 
3. Whether theMemoranduin of It is binding 

understanding dated 31- 10 -89 

is not binding on the Company ? 
4 Whether the demand of the B .P . T . Tlic demand is legal 

Employces Union for payincnt of and justiſicd 10 thie 
legaldues to Slıri S . M . Sabnis . tine of Rs 92 .333. 45 
Dock Superintendent by M /s . 
Indian Maritime Enterprises Pvt 
Lid as contained in the letters 

aunexcd is legal and justiſicd ? 
5 . If so , to what rclicf the worknın is Asper order below . 

cntitled to ? 
REASONS : 

11. At the outset it must be mentioned here that in a 
letler annexed to thetermsofreference did . 14 -9 - 94 states that 
the wokman is cilitled to Rs. 2 ,99. 847 . 90ps . from the 
management, In a satement of claim this amount is rcduccd 10 
Rs. 2 ,80 ,452 .77ps. It can be further sccn that Sitaram Sabnis 
(Exhibit- 14 ) in his evidence bas further reduced this amount 
to Rs. 2 ,27, 263 .78ps Mr. Sawant, thc Learned Advocate for 
the workmani subnitted that what is stated in the affidavit is 
correct and the figures which are arrived at arc mcticulously 
calculated . On the other hand it is tried to suggest by the 
management that no cxactness is there in respect of the claim 
which is unjusi. Eventhough there are different claims at 
different stages it is to be ascertained now what is cxactly dục 
to the workman as the legal dues or that he is not entitled to 
any ducs as claimed . 

12 . It is not in dispute that Sabnis filed a Writ Petition 
No. 409 of 1997 in theHigh Court of Judicature at Bombay as 
the disputc raised by him was not send for adjudication. Their 
Lordships in thcir order at page. 2 had observed that“ dispute 
raised by thcpctitioner is ncither frivilous nor belated . It can 
also not be said that inexpedient to refers the disputo . In 
view of thcsc observations it is rightly argued on bchalf of the 
workman that the reſcrcncc is tanable and it does not suffers 
from laches . 

13 . Sabnis (Exhibit - 14 ) affirns that memorandum of 
Understanding dtd . 31- 10 -89 (Exhibit- 8/ 1 ) was entered into 
between themanagement and Indian Maritime Enterprises 
Pvt. Ltd ., Bombay and theirworkmen represented through the 
B . P. T. Employees Union on 31- 10 -89 .His claim is based on 
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the basis of the said MOU . Venkalachalam Ramnatian (Ex- 24 ) 
in his cross - cxamination admits that he and Mr. Mani 
participated in Uio wage revision with the union in 1989. He 
also accepts thathe had never ruised any coniplaint to anybody 
contcnding that there wasany coercion for siguing the MOU . 
Therefore, it has to be said Urat there was no coercion and it 
was an understanding reachcd between the partics. He also 
accepts that there was no cocrcion . He affirms that on the 
basis of theMOU dtd . 31st October 89 Onc dues were paid to 
the employees . Heaffinns that the MOU mightbe on the structure 
of the settlementof Port and Dock Workers , but, he is not sure 
about the same. Therefore , it is very clear that thc MOU dtd . 
31 - 10 -84 (Ex 8 / 1) is applicable to the concemed parties . 


18 . Sabnis affinned that he entitled to cncashment of 
teave . Clause -6 of the said settlcment states that following 
issues will be discussed in due course foramicable settlement, 
Sub -clausc -o deals with encashment of leave. In other words 
so far as the encashincnt of leave is concerned there was no 
discussion and it was ncver agreed between the parties that 
they are entitled lo encashment of leave . It can be firther seen 
that eventhough Sabnis claimsof encashment of 240 days of 
leave it is affirmed by Ramanathan that there was no credit of 
240 days of leave to Sabnis . He had produce the record 
(Ex- 20 /3 ). It is not of only of workmens record but of all other 
employees also . The workman was also infonned by letter 
(Exhibit-20 /4 ) dtd . 19 -6 - 94 that there is no lcave to his credit . 
Under such circumstances I find that the workman is not 
entitled to encashincnt of the account of leave . 


1 . Clause 9 of the MOU reads " the wayes will be 
, rcu iscd in terms of uic settlement on wage revision of Port 
and Dock Workers ". Mr. Sawant, the Learned Advocate for 
tlıe workinan submitted that it is open ended settlement in 
other words there is no end of this settlement and the wage 
revisions which are made applicable to the employees of Port 
and Dock Workers will be automatically inade applicable 10 
thic workmen concerned or the other employees in the 
organisation . 


15. Sabnis affirms that he received the wages and 
allowances as per the settlement till Septeinber 91. Thereafter, 
the wages and allowances were freezed . The said settlement 
was appears to be arrived at on the basis of the settlement 
did . 12th June 89 It is argued on behalf of the workman that 
ilic said settlement was revised on 6th December 9 + which 
was cffcctive from 1 - 1- 93 . 


16 . On the basis of clausc -9 it is tried to argue on behalf 
of themanagement that there is no new settlementbetween 
the parties as per the wage revision of Pont and Dock workers 
and unless it is so done the workman is not entitled to any 
benefits. It is also suggested to the workman in the cross 
cxamination that his claim is based on non existing right. I do 
not find any inerit in it. Afler persal of clausc -9 it is very clear 
thatasper the revision ofwages in the Port and Dock workers 
Diesc cnployces will get the benefits . Infact theworkman wus 
getting the benefit as per the wages and allowances to the 
çmployces of Port and Dock workers till September 91. Sabnis 
affirms thathe is entitled to wagesand allowalices to the tune 
of Rs. +8 .673 . 45ps as shown by him in Annexurc- A to his 
affidavit. I do not find any incorrectness in these calculations. 
lallow this claim . 


19 . Sabnis affirmsthathe was entitled to receivcamount 
of gratuity to the tune of Rs. 1.01. 133.68ps whereas the 
cmployer paid him Rs.69 .655 /-.He affirmed that therefore he 
iş çnutlcd 10 Rs. 31, 478 .68ps as gratuity . As against that 
Ramnathan (Ex.- 24 ) affirms that the gratuity anóunt claimed 
by the workman is incorrect. His last drawn salary was 
Rs. 4 .327 ,50ps and notRs. 4.421.60ps. Thus basic difference is 
there only because applicability of Memorandum dtd . 
31 - 10 -89 and subsequent applications. I, therefore , find that 
the calculation which is carried out by themanagement are on 
the wrong footing . I, therefore, find that the claim which is 
inade by the workman towards gratuity to the tune of 
Rs. 31,468 .68ps. is proper. 

20. Sabnis affirmsthathe is entitled to continue in the 
service (I! December 98 . That is upto age of 68 years. This 
contention is without any merit. The inanagement had 
addressed him a notice did . 27 -6 - 94 (Exhibit- 20 /4 ) whereby he 
was informed thathis service is teminated w .e .f. 31- 7 -94. He 
was given onemonths notice and at the liincof retirement he 
had alrcady crossed 58 years. The claim which is made by hiin 
is unrcalistic and without any basis. 

21. Sabnis affirmed that he is entitled to Rs. 500 /- as 
medical allowance per accounting year. Themanagement paid 
him Rs. 125 /-.Heliad claimed Rs. 373 /- as its balance. Hewas 
retired by the end of July 94. In other words in the accounting 
ycar of 1994 there wore only three months for payment of 
medical allowance. Approximately Rs. 41 / - and some odd paisc 
are to be paid per month as the niedical allowance. It is therefore 
the amount of Rs. 125/- which was paid by themanagement 
towardsmedical allowance is perfectly legaland proper. He is 
not entitled to any amount under that head . 

22 . Sabnis did not claim any Provident Fund amount in 
this reference . At this moment Imust refer to the settlement 
Statement of Sabnis dtd . 30th July 94 (Exhibit- 20 /5 ). From 
perusal of this statcinent it is very clear that the management 
paid him gratuity , bonus and prorata medical allowance . 
Therefore, the contention of the mainagement that the workman 
is not entitled to bonus amount or that of gratuity amount is 
without any merit. 


17 . Sabnis affirms that he is entitled to bonus of 2 /2 
months as per clause - 5 of the said settlement. As the 
settlement is applicable he is entitled to the same. He affinn 
thathe had calculated the due amount as shown in Annexure 
B . After perusal of the annexure it revcals thathehad shown 
due and drain statement in respect of the bonus and he claims 
Rs. 12. 179. 32ps towards bonus. He is entitled to the sime. 
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23 . li is tried to arguic on behalf of the management that 
llic court camot yo out side the scope of the reference and 
decided wliether Sabuis is a dock worker or not and hic is 
entitled to receivewages on its basis Ilind that the argument 
is without any basis and it has to be simply rejected . 

27 . Sabnis affirmed thathe is entitled to vie duc amount 
with 18 % interest on it. In a letter wlich was send alongwith 
the order of reference tlierc is no particular amount of interest 
is mentioned But 11ornally when such duc amount is there 
(> % interest peranmum is granted . Here ircui bc also seen iha ! 
the union had made representations to Vic managementasking 
them to ply the amount which was 1101 paid . Under such 
circumstances workman is entitled 10 6 % interesi p .1). on the 
ducamount from the date of his retirement till its payment, 

25 . For all these rcasons I record my tludings on thic 
issues accordingly and pass the following order :--- 

ORDER 
1. The dood of the Bonubiy Port Trust Employces 
Union (or paymentof legalducs of Shi S. M . Sabuis . Dochs 
Superintcudent by M /s. ludiisMaritimc Enterpriscs Pvt. Ltd . 
towards wages Rs. 18,675 .45ps. ( Rupçcs Fony Eight Thousand 
Six Hundred Seventy Five and paise Forty Fivc only ), towards 
bonus Rs. 12 . 179, 32ps (Rupecs Tuvc !is Thousand Onc 
Hundred Seventy Ninc iad paise Thirty [WN ON und towards 
gratuity Rs 31.478 . 618ps (Rupecs Thirty on the four 
hundred scienty cight and paise sixty cigh only ) is legillinn 
justilicd . 

2 . So far :is thic other claim is concemcdit is illegaland 
anjustified . 
i The management is directed to mako tie abovc said 
paynıcıl 10 Sabnis with 6 % interest per mum on it from 
1 -8 - 2 + ic date of retirementof donorkun,till its payment 

S . B PANSE . Presiding Officer 
for , 267 , 1999 


dispute between thc employers in relation to the management 
of Calcutta Dock Libour Board and Weir worki:12), which 
was received by the CentralGovcrunent on 26 -1) 3 - 1994 

No. L - 32011/9/92-IR (MISC )] 

B . M . DAVID . Desk Olficer 

ANNEXURE 
CENTRAL GOVERNMENTINDUSTRIAL TRIBUNAL AT 

CALCU ITA 

Reference No .31of 1993 
Partics: Employers in relation to themanagement of Calcutta 

Dock Labour Board 

AND 

Their Workucu . 
PRESENT : 
Mr. Justice A . K Chakravart ; — Presiding Oflicer. 
APPEARANCE : 
On behall of Management :Mr. B . K . Chakraborty . Industrial 

Rclations Officer 
On behalf ofworkinen : Mr A Bruicrjoc. General 

Secretary of ilic Union 
Sintc .West Bengal 

industry . Port & Dock . 

AWARD 
By Order No L - 32011/ 9 /92- 1R (Misc ) dalul 901 June , 1993 
! lic Central Goverment in exercise of its powers under section 
197i) (d ) and ( 2A ) ofllic industrial Disputes Act, 1947 refcited 
the following dispute to this Tribunal for adjudication . 

" Whiculier the action of the management of Calcutta 
Dock Labour Bourd videiicir leller No. S - A /6 (6 ) pl.-II 
dated 23 -1 - 1991 imposing punishmentof res crsion to 
the next lower post in terms of USC - IV ) oline Board s 
SSR -Xagainst Shri Mohammed Mukhtar, LDC deputed 
10 C . P. T , is justified . If not, lo what reliet le horkmanis 
cutiiled to ?" 

2 Ilic instant dispulc has arisen at the instance of the 
Culculla Pont & Dock Industrial Workinen Uvjon ( in short the 

ujion ) for imposition of punishment of rei ersion upon Shri 
Mohamed Mukhtar, LDC ( epined to CPT was justificd hy 
Wemanagement of llc ( : lcutta Dock Labour Board ( in short, 
the CDLB ). 

3 . Union s case, in short, is that Uic concerned workin :11 
Md.Mukhtar joined thic service ofilic ( DIB 01 29 -11- 1973. 
His service was governed by the Service Rules and 
Supplementary Service rules for administrative reason tic 
services of the concemic workman were placed on deputation 
under ilic Calculta Por Trist ( in slion thc ( PT) by order 
datcd ( - 1 - 1984 issucd by dic Deputy Chairman, ( DLB wilha 
direction to report to the General Manager, Ship Repair 
Complex , CPT on 9 - 1 - 1984 . It was stated in thal order oſ 
dcpulation thathis servicc condition will 110l be changed ini 


T. 371 . 1714 . -- siteitfilen faag 37f41 124, 1947 ( 1947 
27 14 ) ATEITI 17 3771T ACAR FF,67 in a 
बोर्ड या पबन्धतंत्र के संबद्र नियोजकों और उनके कर्मकारों के बीच, 
अनुबंध में निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्यागिक अधिकरण , 
फलकत्ता के पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 
26 -05 - 1999 199 371 VITI 


( F . M - 32011/9/92 - 3715 . 37TC ( fafara ) ] 


बी . एम . देखिए, डैस्क अधिकारी 


New Delhi, the 2001May , 1999 


S . O . 1714. - o pursuance or Section 17 of the Industrial 
Dispulcs Ach 1947 ( 14 of 1947).dc CentralGov 

cumcnthereby 
publishes thic Award of the Central Government industrial 
Tribunal, Calculla as shown in the Annexure . qu the ludustrial 
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any case Itwas further stated if the deputationist felt that his 
service condition has changed or he has any other problem 
the Chainnan upon hearing the grievance of the deputationist , 
take stcp to remove such difficulty . In termsof the aforesaid 
order the concemed worknun reported for duty to the General 
Manager, Ship Repair Complex on 9 -1 - 1984 . He was thercafter 
transferred to the CME s Deptt. of thic CPT by an order 
dated 31- 1 - 1984 widiallocation of duties from 7 .30 A .M . to 
+ 30P .M Md. Mukhtar preferred applications dated 16 - 7 - 1984, 
9 - 1- 5988 and 17 - 3 - 1988 objecting against change in the service 
condition due to change of duty hours. The CPT quthorities 
Lot furious 11 such representations and placed liim under 
Suspension on 23 - 3 - 1988 on take charges as made out in die 
chargesbicct issued againsthim dated 9 -6 - 1988 . Upondenjal 
of the churges by thic concerned workman. Shri I.Mukherjec , 
Safety Officer was appointed as an Erguiry Officer 10 enquire 
into the charges on 29 - 9 - 1988 . Though the cnquiry was 
conducted on 2 -5 - 1991, 29 -5 - 1991, 31-5 - 1991 and 1 - 1991. save 
and excopt 31-5 - 1991 it washeld at the back of the concerned 
workınan and itwas also concluded without any intimation to 
lim . No reasonable opportunity was also provided to him to 
defend his case in the enquiry proceeding . The enquiry 
procccding was completed by submission of report by the 
Enquiry Oficcron 19 -6 - 1991 finding him guilty of the charges. 
A show causc potico was thereafter issued on 19 -8 - 1991 by 
ilic Deputy Chairman , CDLB as to wliy reversion to the next 
lower post shall not be imposed upon him as a inajor 
punishment He replied to the show cause notice on 23 -8 - 1991 
and thc Administrative Body being not satisfied with Uic reply 
passed the final order of punishment of reversion to thenext 
lower post in termsof Clausc6 (4 ) of thic CDLB s Supplementary 
Service Rules- 8 . Ho preferred an appcal against the order of 
punishment to the Chainnan . CDLB which was rejected . Thic 
suspension order was thereafter withdrawn and he was 
directed to report for duty . The union thercalter raised the 
indusirial dispute before the Assistant Labour 
Commissioner(C ), Calcutia and the conciliation proceeding 
having ended in failure, the matter was referred to the Central 
Govermentwhich in its turn roferred the matter to this Tribunal 
for adjudication . The union has accordingly prayed for 
quashing the order of punishment imposed upon the 
conccmcd workınan by the disciplinary authority , 


was directed to report to theEstablishuneni Officer, he became 
furious and assuulted the Senior Shipwright, North Workshop , 
Slin R . Mazurdar physically causing injury to him and inaking 
him unſit Ior work . Concerned workman rcplied to the 
chargesheet denying the charges. The managementbeing not 
satisfied with such reply , i7ışlilufcda domestic enquiry , which 
was held in consonancewith the principles of natural justice. 
The Enquiry Officer returned a verdict of guilty in respect of 
both the charges lovelled against him Thc concemod workman 
bcing on deputation , the borrowing authority , namely , CPT as 
per provisions of Regulation 13 of CPT Employecs ( C .C . & A ) 
Regulations, 1987 transmitted all documents and papers 
pertaining to the enquiry to the Deputy Chainnan . CDLB and 
who is the disciplinary authority , for suitable action . The 
Deputy Chairinan proposed the punishment of reversion to 
the next lower post and taking all relevant considerations into 
account inflicted the punishment of revcrsion to the next lower 
post upon the concerned workman . The mangement of the 
CDLB has alleged that the enquiry proceeding having been 
lield upon conpliance of the principles of natural justice 
allowing all reasonablc opportunity to the concerned workinen 
to defend himself and the punishment being based on such 
enquiry proceeding , there is no fault in the same. It was also 
alleged that the event of any finding of this Tribunal that the 
enquiry proceeding is defective, the management should get 
in opportunity to substantiate the charges against the 
workman by adducing fresh evidence . 


Ś The union also filed a rejoinder reiterating its 
allegationsasmade by it in thc wrillen statement 

6 . Apart from production of certain documents , cach 
party has examined one witness each . 

7. Hcard submissions of Mr. A . Banerjee and Mr 
B . K . Chakraborty the representatives of the union and the 
management respectively. 

8 . Mr. Banerjee , representative of thc union challenged 
tlic order of imposition of punishment upon the concerned 
workman on two grounds, namely , that the findings of the 
Enquiry Officer upon which the punishment was based is 
vitiated for non- compliance of the principles of natural justice 
and the final order of punishment passed by the disciplinary 
authority wasnot free from bias. 

9 . It appears from the cvidence of the Enquiry Officer . 
Indrajit Mukherjee that the enquiry was held on four days . 
namely 2- 5 - 1991, 31 -5 - 1991, 1-6 - 1991and 29 -46 -1991, that is 
conlirmed by thic enquiry proceeding itself . What, however , is 
not confimicd in the enquiry proceeding is the statement that 

hic issued notices upon the concerued workman intimating 
. the datcs of the enquiry proceeding before the same was held 

and he allowed him opportunity to cross -examine thc witness 
of the management. As matter of fact, it appears from enquiry 
proceeding that save and cxccpl 31- 3 - 1991,te workman did 
1101 take part in the proceeding on other datcs. The 
participation of the workian in tlic enquiry proceeding on 


# Themanagcinent of CDLB filed a writion statement 
in reply to the written statement of the union allcging, inter 
alia , thot the concemed workman was placed on deputation 
under the CPT On 0 - 1- 1984 and was directed 10 report for July 
to the GeneralManager. Ship Repair Complex oſuic CPT on 
9 - 1 - 1981, Hejoined the CPT as directed and was working there . 
On 23 - 3 -88 the concerned workman was chargesheeted for 
soinc grove misconduct. The charges were thatMd.Mukhtar 
:) Clerk under S S .W ., North Workshop . rçfuscd 10 carry out 
ilc order to report to the Establishment Oilicer on 8 - 3 - 1988 
and9- 3 - 1988, On 10 - 3 - 1988 he was directed by the SSW North 
Workshop not to sign the attendance register at North 
Workshop but to report to the Establishment Officer . Sincehe 
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31-5 - 1991 indicates thathe was intimated about that date earlier , 
Thiere is nothing in the enquiry proceeding to show that any 
intimation was given to the concerned workman in respect of 
ollicr dalcs on which cnquiry was held , is a result the 
concerned workman had no opportunity to cross -cxaminc uic 
witnesses of the managenicnt in the enquiry procccding. It 
further appears that the concerned workman was not given 
any opponunity to defend himself in Uic enquiry . Hc cited the 

incoronc winess on 31- 5 - 1991 whom hicwished to cxaminc 
on his bchall Thic Enquiry Officer did not afford him that 
opportunity and in justiſication of his aforesaid action , hc 
statcd that she was neitlicr produced as a witness nor she 
was an employee of thc CPT . It is no doubt truc that it is for 
the workman to produce his witness. Instcad of directing the 
workman to do so , it was not the business of the Enquiry 
Ollicer lo scarch for such witness and to record that no such 
wilness was found . Bc thatas it may . Ilicrc being nothing in 
the enquiry proceeding in support of his statement that prior 
motices were scried upon tic concerned workman intimating 
the dates of thic cuiquiry , the conclusion is incscapable that 
sich intimation was never made. Thc workman thus was not 
allowed to defend himself by cross -cxamination of the 
mandagcmcnu s witnesses and also by cxamination of his own 
wilness . There being uus tlic grossest violation of the 
principles of naturzil justice in holding the enquiry , it is liable 
Tubesclaside . Thic enquiry proceeding thus suffers also from 
procedurial unfaimiess and the report of the Enquiry Officer 
being based on such experte evidence of thic witnesses of the 
manageincnt, it is also liablethe set aside. 


the order of punishment. The order of punishment must 
accordingly be held to be bad for that reason . 

11. The illegality of the order of reversion to the next 
lower post shall also be appurcnt if the show cause notice, 
Ext. W - 12 is taken into consideration . Itwill appear from this 
slow causc notice that he was directed to show cause as to 
why thic concerned workman should not be reverted to the 
next lower post as suggested and proposed by the CPT. It is 
necessary that the punishing authority must form it is own 
opinion about thc punishment to be awarded upon the 
delinquentupon consideration of the facts and circuinstancos 
and evidence on record in the matter. The show cause notice 
showsthat the Deputy Chairman of the CDLB had not formed 
any independent opinion upon consideration of the materials 
on record as to the naturc of the punishment to be inflicted 
upon the workman .For this purposehe relied on consideration 
of ulc CPT. The second show causc noticemustbe accordingly 
lield to be bad for that reason and the punishmentorder having 
been made on the basis of such illegal and invalid suggestion 
of the CPT which was not all germane for consideration must 
also be bad on thal account. 

12 . From the facts and circumstances, evidence on 
record , as well as thc position of law in this matter, as shown 
above by mc. it is clear that the enquiry proceeding as well as 
thc ſinal order of punishmentarc both liable to be set aside, 

13 . It appcars from the written statement of the 
minagementUnit Uiere is a prayer for allowing it an opportunity 
to prove its casc afresh by examining independent wilncsson 
before this Tribunal to prove the charges levelled against the 
workınan , iſ the domestic enquiry is held to be invalid . It is not 
possible to allow any ſrcsli chance to the management to 
prove its cuscafresh in vicw of the fact that apart from finding 
the cnquiry procccding defective, there is also finding to the 
circct that the order of the Adınjnistrativc Body of the CDLB 
suffers not only from biasbut also for the reason stated above . 
No question of giving any fresh chance to themanagement to 
provcits cascafresh by cxamination of independentwitnesses 
accordingly can arisc. 

14 . In vicw ofwlwt gocs above, the order of the Calcutta 
Dock Labour Board ju thcir letter No. S - A / 6 (b )Pt-II dated 
29 -3 - 1991 imposing punishment of roversion to the next lower 
post in terms of clausc - ( (iv ) of the Board s 
SSR -8 against Uic concerned workman Mohammed Mukhtar, 
LDC deputed 10 CPT cannot be said to be justificd . The order 
of punishment is accordingly set aside and the CDLB is 
directed to restorc Uic concenied workman to his original post 
of LDC The CDLB shall also be liable to pay him all tho 
difference of pay and allowance duc lo him conscquentupon 
his reversion 10 tlic next lower post. 
This is my award . 

A . K . CHAKRAVARTY , Presiding Oficer 
Calcutta , thc 1711 May . 1999 . 


10 . Mr. Bincrice s sound conication thattheorder of 
the disciplinary authority suffers from bias on the ground that 
she ( PT while transmitting Ure records suggested dic quantum 
al punishment to he imposed upon Uic concenied workman , 
Me. Chakraborty , representativcoſtic management submitted 
that since the borrowing authority had no power to impose 
mjor penalty . thiç maller was referred 10 the CDLB in termsof 
Rekulation 13 ( 2 ) ( ii ) of the CPT Employees 
( 0 , & A . ) Regulations, 1987 which runs as follows : " Ifuc 
Disciplinary authority is of the opinion that any of the 
penalties specilied in clauses ( 1 ) 10 (ix ) of regulation 7 should 
be imposed on him . it shall replace the services at the disposal 
of theleading authority and transmit to it the proceedings of 
the enquiry for such action as il deemsnecessary ." Penalty of 
reversion 10 a lower post which was imposed upon the 
concemed workman is no doubt a major punishment, butiic 
disciplinary authority of hc ( PT which was 1101 compctent to 
award punishument should not have suggested the cxact 
punishnientto be imposed upon him it ought to have simply 
transmilled ilic recordsmerely mentioning its incompcience 
10 pass any order of major punishment in vicw of uic facts and 
circunstances of the casc. Insicad of doing the same. 
suggestion of any particular punishment to be imposed upon 
The concerned workman wbilc tronsmitting the records 
introduced an elements of bias which no doubt had its 
influence on the Administrative body which linally passed 
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1.370 . 1715. - 31ufra 1916 fuf-144 , 1947 ( 1947 41 
14 ) 7 ETSI 17 371HRT # , 5114 TAR 1971 GR 
प्रबन्धतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण, कलकत्ता 
# Te Taufera iritt , 7 te Aar 26 - 5 - 1999 ant 
प्राप्त हुआ था । 

( H . TM .- 32012/3/89 -34 .Srl ( farqu ) ] 


By Order No L - 32012/3 /89 - IR (Misc .) dated 31May, 1989 
the Central Government in exercise of its powers under 
Section 10 (1 )(d ) and ( 2A ) of the Industrial Disputes Act, 
1947 referred the following dispute to this Tribunal for 
adjudication : 


" Whether the action of the managementof Calcutta 
Port Trust. Calcutta in removing from service Shri 
Ashim Kumar Das , Shed Clerk , Grade II, Item No. 
459/ I0F attached to Traffic Department from 
26 - 4 - 1985 is justified If not, what relief is Shri Ashim 
Kumar Das entitled to ? " 


बी . एम. डेविड, डैस्क अधिकारी 


New Delhi, the 26th May , 1999 


S . O . 1715 . - In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 ( 14 of 1947), the Central 
Government hereby publishes the Award of the Central 
Governinent Industrial Tribunal, Calcutta as shown in the 
Annexure, in the industrial dispute between the employers in 
relation to the management of Calcutta Port Trust and their 
workmen , which was received by the Central Government on 
26 - 5 - 99 . 


2 . Instant reference has ariscn at the instance of 
Calcutta Port & Shore Mazdoor Union ( in short , the union ) 
against the action of the management of Calcutta Port Trust 
( in short, the management ) in removing the concerned 
workman ,Ashim Kumar Das, an employec of themanagement, 
from its service. 


(No. L -32012 /3/89- IR (Misc)] 

B .M DAVID , Desk Officer 


ANNEXURE 


CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT 

CALCUTTA 
Reference No. 18 of 1989 


Partics : Employers in relation to the managementof 

Calcutta Port Trust, Calcutta 


AND 


Their Workmen . 


3 . Union s case may be briefly stated as follows : 
Concemcd workman was working as Shed Clerk . Gradc- II. 
Item No. 459 /I0F attached to the Traffic Departinent of the 
Calcutta Port Trust from December, 1965. M . V . Solan P , a 
ship , arrived at 4 NSD beruhi of Calcutta Port Trist on 
31-5 - 1983 for taking a consignmentof export cargo of 60 ,000 
bags of sugar for the port of Sudan and those bags started 
coming to 4 NSD berth for the purpose of shipment on board 
the ship from 27 - 5- 1983 and the concerned workman Shri Das 
was deputed to work as a Shed Checker for the said export 
consignment. The required quantity of 60 ,000 bags of sugar 
were brought into the shed for the purpose of shipment and 
ſurther 640) bags of sugar were brought to replace the sugar 
bags which might have becn tori /damaged in course of 
handling for shipment. The shipment of bags of sugar was 
completed on 8 -6 - 1983 . As the Shed Checker is responsible 
for maintaining of cargo accounts of export cargo shipped on 
board , Shri Das was asked to prepare a tally ( accountal) of 
the bags of sugar lying in the shed and he prepared the tally 
of 600 intact bags and also of swcepings. Shri Das prepared 
two retallies, one for640 intactbags of sugar and 1542 bags 
of sugar sweepinys as lying in the shed . On 24 -6 - 1983 , 
Superintendent, N $ D asked for explanation from Shri Das 
regarding short- shipment of 1806 bags of sugar aboard MV 
Solan - P . Pending departmental enquiry , Shri Das was 
suspended with effect from 9th July , 1983 . A criminal case 
was started against him along with others. Shri Das was 
thereafter charged with a memorandum of charges on 
29 - 7- 1983 . The charge was received on 19 -8 - 1983. On 
3 - 9 -1983 Shri Das made his submission denying thc charges . 
On 19 - 10 - 1983 Shri Das received a communication from the 
Docks Manager from which he camc to know that the 
proposed departmental enquiry was contemplated against 5 
employees , 3 of whom were placed under suspension . On 
14 - 11- 1983 Shri Das made a representation to the Chairman of 


Present : 


Mr. Justice A .K . Chakravarty 

Presiding Officer 


. Ippearunce : 


On bchall of Management - Mr. G .Mukhopadhyay, 

Senior Labour Officer ( IR ). 


Onbchalf of Workinen - Mr. A . K . Bandopadhyay, 

Joint Secrctary of the Union. 


State 


: 


West Bengal 


Industry 


: 


Port & Dock 
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CHARGE - Lİ 


Thatduring the aforcsaid period and while functioning 
in tlic aforesaid office the said Shri Ashim Kumar Das by 
showing bags sugar as sweepings cnabled M / S T:13pada 
Sulasmi Marine Contractors (Pv1.) Lid . to obtain Matcs 
Receipt for the full cngageincnt quantity, when actually a 
large number of original bags had been short slipped and 
were lying in the shed 


thic Calculta Port Trist (CET in short ) that he likes to be 
assisted by Shri Jotsnanioy Chatterjcc, A . S.F ., D Slied, NSD 
under Traltic Deparment for dctcnding his case. The crinjinal 
cusc ended in discharge of SluiDas from the said cuscund hc 
having applied for vacation of the order of suspension after 
liis discharge froin the criminal casc , his suspension was 
vacated from 11 - 7- 1984 . The departmental procceding , 
however, continued . On 5 - 1- 1985 a show casc notice was 
issued upon Shri Das by the Chairman of the CPT directing 
him to show causc why the penalty of removal from scrvice 
should not be passed against him , Shri Das made a 
representation on 8 - 2 - 1985 which was rejected and the 
Chainnan finally issued the orderNo. CU0 / 38 /6 / Con .35 dated 
20 -4 - 1985 by which Shri Das was removed from the Trustec s 
service. Shri Das preferred an appealagainst that orderbcfore 
the CentralGovt.. which dismissed his appeal on 23 - 3 - 1985, 
A further representation was made before the Central 
Government to reconsider thematter as it was not a case of 
theft for disinisal from service as slated in its order. The Cenaal 
Goverinent issued a corrigenduni, 


CHARGE - II 


Thatduring the aforesaid period and while functioning 
in the aforcasid office uic suid Sliri Aslım Kunar Das by 
showing the bags as sweeping helped M /s. Tarapada 
SulashiniMarine Contraclors (Pvt.) Ltd , in their attempt to 
deprive the Trustees of their legitimate dues. 


Having felt that justice was denied to Shri Dasand he 
is being victimised and he also being used as a scapegoat for 
proiccuing the really guilty persons urat the union raised in 
industrial dispute before the Assistant Labour Conmissioner 
(Central). Calcutta and it ended in failure . Thematter was 
then referred to the Central Government, wliich referred the 
matter to this Tribunal for adjudication 


Tlic union has challenged the holding of the joint 
enquin and alleged that thc procedure followed in the 
said enquiry was not proper, li is also alleged that the 
principlesof natural justicc wasnot followed in condiciing 
thic enquiry . It is also alleged that the punishment of 
dismissal (rou service as highly disproportionate lo the 
granvily of ( lic offence alleged to have been committed by 
the concerned workman . The union las accordinlgy 
prayed for sctting aside the order of removal of the 
conccncd workman and liis reinstatement in scrvice with 
consequential reliefs. 


The facts which led to vic ſraining of the charges have 
been disclosed earlier in the written statement of the union . 
The concerned workman submitted reply to thememorandum 
of charges dated 3 -1 - 1983 denying the charges. Shri 
A . Chakraborty the then Superintendent Transportation and 
Shci K Sengupta the then Deputy Docks Manager , Traffic 
were appointed as the Enquiry Officer and the Presenting 
Officer respectively to enquire into the charges. The Enquiry 
Officer submitted his ſinding on 21- 4 - 1984 after due enquiry 
wlicrcin Shri Das was found guilty of the charges lcvclled 
against him . The Chairman being the disciplinary authority 
agreed with the lindings of the Enuiry Officer and proposed 
thepushiment of removalof Shri Das from the service of the 
management. A show cause notice was issued upon Shri 
Dos as to why the penalty as in the nature of removal from 
service should not be imposed upon him . Shri Das replied 10 
the said show cause notice by his letter dated 8 -2 - 1985. Being 
dissatisficd with such reply of Shri Das the Chairman of the 
CPT passed the order to remove Şlui Das from its service 
with immediate effect i.e . from 26 - 1- 1985.Hcwas ,however, 
given onemonth s pay in licu of notice. Sluri Das preferred an 
appeal against the said order of lemovalbcfore the Central 
Governinent which dismissed his appeal on 23 - 3 - 1985 A 
further representation was made before the Central 
Govenment to reconsider thematter as it was not a case of 
teſt for removal from service as stated in its order . The Central 
Governcnt issued a conigendum . Thic management has 
also alleged that the punishment awarded against the 
concened workman was proper and in proportion to the 
gravity of the offence commilted by the concerned workma . 
The management has accordingly prived for dismissal of the 
casc of the union , 

5. Written statement of the management was followed 
by a rejoinder of the union wlicrcin it is alleged that Shri Das 
prayed for supply of the copics of the documents iud evidence 
upon which allegations wainst liim were sought to bc proved . 
but they were not supplied and he was thus denicd the 
minimun opportunity to defend his cusc . It is also alleged 
that Rule 13 (2 ) (1) of the Calcutta Port Cominissioners 


+ Themanagenicnt in its writicu statementhas alleged 
thut dic concerned workman was charged for comunitting 
misconduct and he was served with a charge -slieet 
memoruduin by the Chairman of the CPT being the disciplinary 

juthority under his letter dated 29 -7 - 1983 Charges lavelled 
against Shri Das arc as follows : 


CHARGE 


That the said Slui Ashim kumar Das is charged with 
misconduct in as much as whilc functioning as Shed Clicckcr. 
+ NSD a /cm ,v Solange P on 9th Junc . 1983 he submitted a 
retally of bags sugur showing them as sweepings and Uicreby 
aided and abctted M /s. Tarapada Suhasini Marinc Contractors 
(Pvt.) Lid . in attempting to remove 1542 originalbags of sugar 
as bags sweepings ". 


( 4611 - W53 (ii) 
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Industrial Disputes Act, 14.1" ,1re is no scope for any further 
om cvidence in thematter anders Tritualis called upon to 
decide the question aboutinjustification of the punishment 
imposed upon the curicchied workman !). the materials . 
on record . 


Emplovces (Discipline und Appeal) Rules. 1964 were not 
complicd with as the Chair was not izhorised 10 pass 
any order against a Class -1 Officer who was also a delinquent. 
It is also alleged dat tlic ship having declared the receipt of 
000 ,000 bags of sugar asper engagenicut of 8 -11 - 1483 and issued 
inc Matcs Receipt on themorning of 1)-1)-1983. De Assistant 
Superintendent pressed ilic concemed workman hard for 
rcially of the bags lying in the shed for shipment Consequent 
upon the fact that MV Solon -P declared that they have 
received the full cng: genicniof60 ,000 bags of sugar on the 
night of 8 -6 - 1983 and M /s. Trapada Suluasinj Marino 
Contractors ( P11.) Lid , brought only 60 .000 bags of sugar 
and 11110ther ( 40) bags of sugar for replacement of Com / 
damaged bags , Shri Das submitted a really on approximation 
wherein he declared 1512 bags of sugar as sweeping and ( 41) 
onginal bags to bc lying which were brouglu for replacement 
of llc tony damaged hags. It is further alleged that on 10 -1) 
1983 before the Matcs Receipt was delivered to the parties 
and any attempt wasnade for taking thic bags lying in tinc 
shed , Shiri Das brought to the notice of the superior about 
lc existence of shipping mork on thic bags alicr thc bags 
Norcrostacked in the afternoon on 9 -6 - 1983. and as such . 11 
there is any attempt to take the delivery of the bags as 
sweeping resulting loss of resenue to the pon on 11 -6 - 1983. 
it was at the instance of the higher officials The enquiry 
proceeding was also challenged as vindictive and findings 
of the Enquiry Officer was challenged as perverse allcging 
that the Enquiry Officer failed to assess evidence . It is further 
allcged that thic Enquiry Officer failed 10 appreciate the 
cvidence and the workman was beingmade a scapegoat as 
he failed to consider the implication of the fact that theMale 
Receipt of 60 .000 bags of sugar were issued even after his 
information of wrong tallying to thic Assistant 
Superintendent. 

( Tlic matter of Icgality and validity of the domestic 
cinquiry canic up for consideration bclore this Tribunal and 
Liis Tribwalby its order dated 2 - 12 - 1998 held as follows . " 11 
is thus clcarly proved from the above facts that the concerned 
Workman was totally negligent in performance of his duty as 
Slcd Checker. I ſind from the cnquiry report that thic Enquiry 
Ollicerlas considered the matter from all possible anglcand 
his findings are based on the materials on record , I accordingly 
do not find any reason for interfering with the conclusion of 
1hc Enquiry Officer at the concerned workjan was guilty 
of thc charges levolled against him . I am accordingly lo hold 
that the enquiry proceeding is legal and valid ." After the 
abovelinding in respectof the domestic enquiry , thematter 
is 110w being card on the question of qmutum of punishment 
imposed upon the concerned workman. 


☺ Mr. Bandopadhy: ) , representative of the union 
challenged the orders ofboth the disciplinary iluthorly and 
inc appcllate authority He challenged the order of the 
disciplinary audiority on the ground thathe was not justified 
in holding theconnivancc between M /s . Tiripad : Suhasini, 
Marine Contractor ( Pvt ) Lid and the concerned workman in 
clllcmpting to remove tic 1512 original bags of sugan as bags 
of sweepings, llc also submitted that this disciplinary 
illthority ought 101 10 have come to such it Iuding 
disagreeingwith the findings of the Enquiry Officer denying 
thic lic conccrcd workman any opportunily of Lcing hicard 
in the mater. It is an established principle of law that the 
disciplinary authority can makelis own lindings disagrceing 
with the findings of Uc Enquiry Officer, but if any such 
finding affects the workman prejudicially , natural justice 
demands that he should get a licaring in the matter. In the 
instant case , the question is wheiher there was any 
independent finding by the disciplinary authority in the 
11alter It is true that thc Enquiry Officer is recorded ( ut 
there is no evidence of connivance between M /s. Tarpada 
Suhasinj Marine Contractor ( Pv1 ) Lid . and ihe concerned 
workman . Thic workman was not charged for any act of 
connivancc in the chargeslicet Charuc No. I was wlicuier by 
submitting i rctally of bagged sugar showing them as 
swceping the concemcd workman lud aided and abelted 
M /s . Tarapada Suhasini Marine Contractor ( Pv1 ) Lid in 
attempting to remove 1542 original bags of sugar as 
sweepings. Direct evidence is not always required in proving 
aiding and abetting . If the negligence of any party causes 
any other party to get somebcuclit nol dno to him aiding and 
abeiling may be presumed the findings of the disciplinary 
authority cannot thus bc said to be departure from thic 
findings of tlic Enquiry Officer as lic found thic concerned 
workian guilty of the throc charges levelled against him . 
Even assuming that the disciplinary authority was not 
empowered to punish him forany chargc of convivance , still 
then , the Enquiry Officer having found the oilcr two charges 
proved , thc punishment imposed by the disciplinary authority 
shall be justificd on ilosc counts. 


7. Hcord submissions of Mr. Asit Bandopadhyay, 
representative of tic imion and Mr. Gautam Mukhopadhyay , 
representative of uic management. 


10 . The sccond ground of 311ack is the finding of inc 
appellato authority , markcd Exi. M - 12 . Mr Bandopadlıyay . 
representative of tlic union drew myaltcntion to the relevant 
pari of uic order which runis as follows : " AND WHEREAS , 
llic ControlGoverinent having considered Dic said appcalis 
of the vicw that thic chargesare based on facts and grounds 
of inc appcai are not borne out of the records and that 
misconduct/abcment Icading to the theft in the godown is a 
scrious offence which fully justify the punishment." Ho 
subuilled that therc bcing 10 qucstion of misconduct 


8 The hearing about the quantum of punishmentbeing 
considered pursuant to the provisions of scclion il -A of the 
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abciment loading to the theft in the godown in this casc, the 
order of the appellatcauthority cannot stand as there was no 
application of mind by the said authority . That order was 
subsequently amended by order dated 2nd June, 1988 by the 
said appcllate authority by replacing the words dismissed 
or dismissal with the words " removed or removal . Ona 
plain reading of the appellatc authority s order it will appear 
that the CentralGoverment was of the vicw that the charges 
are based on the facts and the grounds of the appeal are not 
bomcout from records. No fault can be found out in this part 
of the order. The other part that misconduct/ abetment 
Icading to the theft in the godown is scrious offence which 
fully justified the punishment may admit criticism as it docs 
notproperly describe the offcnce committed by the workman , 
Upon careful consideration of the facts of the case lan of the 
opinion that it is not easy to describe the offence is a succinct 
manner . It appears that instead of the words Icading to the 
theſt in the godown it should have been leading to the 
attempted nusappropriation of sugar in the godown. The 
words used by the appellate authority may notbe satisfactory , 
but it is clear that the appellate authority applicd its mind and 
considercd theappeal, but in doing so used some expression 
which cannotbe said to be proper. Theft and misappropriation 
are almost synonymous terms. Mr. Bandopadhyay cannot 
bc allowed to make any capital out of this mistake as there is 
110 ambiguity in the order that the appealwas rejected . There 
is also no evidence that the concerned workman was at all 
prejudiced by such order . In any case the order of the appellate 
authority cannot be set aside on that flimsy ground as it is 
clear that it has duly considered the appeal and approved the 
order of removal of the concerned workman from service . 
The order of punishment accordingly is not liable to be 
challenged on this ground. 


bags were obviously for shipment. He was also asked whether 
he made physical checking of thic cargo handled by him and 
hc admitted that he did it . It is not also understood that how 
an experienced Shed Checker of 18 years could have mistaken 
1542 bags containing 154 . 2 metric tonnes of sugar as 
sweepings. Even though connivance between M /s. Tarapada 
Suhasini Marine Contractor (Pvt.) Ltd , and the concerned 
workman could notbe proved , still then , it is difficult to believe 
that his retallying showing the shipinent of the entire cargo is 
an act ofmere negligence when 1542 machine stitched bags 
with shipping mark were lying scattered in the godown . The 
nature of such colossal negligence rather suggests its 
connection with another agency who was to be profitted 
directly as a result of such negligence . It should be 
remembered that the cost of such ncgligence was stated to 
be 8 to 10 lakhs of rupees in termsof the price of sugar in 
1983. Even assuming that it was a case of negligence. still 
then , it is no fault of the employer to dismiss its servant from 
service if any action of such servant causes such huge loss 
to his employer. Employer cannot bemade liable to sustain 
huge loss on account of fault or negligence on the part of its 
servant. 


12 . It is an established principle of law that the Tribunal 
should not ordinarily sit as an appcal court over the 
disciplinary authority unless it is found that the punishnient 
is shockingly disproportionate to the gravity of the offence 
committed by the delinquent. Reference may be made to the 
case of C .M . C .Hospital Employees Union Vs. C .M .C . Vellore 
Association reported in (1987) 4 S. C . C . 691. In the aoresaid 
view of the matter the punishment of removal from service of 
the concerned workman in the facts and circumstances of 
this case does not appeal to me as shockingly 
disproportionate . I do not, therefore, find any reason to 
interfere with the order of the disciplinary authority in this 


inatter. 


13. So , upon consideration of the facts , circumstances, 
evidence on record as well as position of law in the matter , 
I am to hold that themanagenient of Calcutta Port Trust was 
justified in removing the concerned workman from his service 
for the aforesaid offence. The workman accordingly shall not 
be entitled to any relief in this case . 


11 . Mr. Bandopadhyay , representative of the union 
submitted that the punishment inflicted upon the workman 
was disproportionate when compared with the gravity of the 
oflcnce . He submitted that the concerned workman had been 
working therc for 18 years and that there is scope of committing 
mistake in counting of bags at thc time of their shipment. Mr. 
Bandopadhyay also pointed out that at best the offence 
committed by the concemed workman can be said to bemere 
negligence of duty and the Tribunal also having found that 
the negligence have been proved , extreme punishment of 
rcmoval from service would be too harsh for the workman . . 
Had this bcen a question of simple negligence and had the 
incident been occurred in respect of mistake in rctallying 
small number of bags, the alleged negligence might have 
bcen considered to be an act of more negligence. Further, 
from the cvidence of the concered workınan before the Enquiry 
Officcr it will appear that he adınitted that out of the 1542 
bags somc bags contained shipping mark . I fail to understand 
how can a person working for 18 years could have considered 
such shipping marked bags as sweepings . Then again , it 
appears from his cvidence that he found machine stitched 
bags lying scattered in the godown . These machine stitched 


This is my Award . 


Dated , Calcutta the 12th May , 1999 


A .K . CHAKRAVARTY, Presiding Officer 

To faret , 27 , 1999 
097. 375 . 1716 . - 30fr fara afuf749 , 1947 ( 1947 27 
14 ) I ETT 17 # 27TH , Hota Har 42 R , 
टोंक डिवीजन, टोंक के प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों 
के बीच, अनुबंध में निर्दिष्ट औधोगिक विवाद में औद्योगिक अधिकरण, 
ailer tara fina fitt , FAIR 247 27 -5 - 99 
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को प्राप्त हुआ था । 


अधिनियम, 1947 (जिसे तदुपरांत " अधिनियम " से संबोधित किया जाया ) 
की धारा 10 ( 1 ) ( घ ) के अन्तर्गत इस न्यायाधिकरण को अधिनिर्णयार्थ 
संप्रेषित किया गया है : -- 


[ सं. एल - 40012/62/94 आई भार( डी यू) ] 


बी . एम . डेलिह, डैस्क अधिकारी 


New Delhi ,the 27th May , 1999 


Whether the action of the Supdt. of Post Tank Division 
Tank in terminating the services of Shri Kailash Chandra Slo 
Shri Bhavucr Lal Postman w. e.f . 18 - 4 - 93 is proper , 
legal and justified ? If not to what relief the workman is 
entitled to ? 


s . o . 1716. -- In pursuance of Section 17 of the 
Industrial Disputes Act , 1947 ( 14 of 1947 ), thc Central 
Government hereby publishes the Award of the Industrial 
Tribunal, Kota as shown in the Amoxtrc, in the industrial 
dispulo between dic emplovcrs in relation to themanagement 
of Supdi. of Post, Tank Division , Tank and their workman , 
which wasreceived by thic Central Govement on 27- 5 -99 . 


NO. L -40012/ 62/94-IR(DU)] 


B . M . DAVID , Desk Olicer 


अनुबंध 


न्यायाधीश, औधोगिक न्यायाधिकरण ( केन्द्रीय ), कोटा 
निर्देश प्रकरण क्रमांक : औद्य न्या . ( बोन्द्रीय ) 9/95 
दिनांक स्थापित : --12 /5/ 95 
प्रसंग : - भारत सरकार, श्रम मंत्रालय, नई दिल्ली के आदेश संख्या 

एल. 4001:262/ 94आई. आर ( विविध ) दिनांक 4/5/95 


2. निर्देश न्यायाधिकरण में प्राप्त होने पर दर्ण रजिस्टर किया गया 
पपक्षकारों को सूधमा जारी की गयी ।प्रार्थी अमिक श्री कैलाश चन्द्र की ओर 
से क्लेम स्टेटमेंट प्रस्तुत कर संक्षेप में यह अंकित किया गया कि प्राची 
अमिक द्वारा प्रतिपक्षी, अधीक्षक डाक विभाग, टोक मंडल , टोंक ( राजस्थान 
जिसे तदुपरांत " प्रतिपक्षी नियोजक " से संबोधित किया जावेगा ) के यहां 
नियोजन में दिनांक 1 - 2 -92 से पोस्ट बसौलो तहमील हिंडोली, जिला दी 
पोस्ट फिम में डाकपाल के पद पर नियोजित होकर दि . 18/ 4/93 तक 
निरंतर कार्य कर, उक्त नियोजन काल में हर बाराह कलैण्डर माह में 240 
दिवस से अधिक अवधि तक सेवा कार्य पूर्णकर लिया गया था तब प्रतिपक्षी 
नियोजक द्वारा प्रार्थी श्रमिक को दि. 18/4/93 के बाद से अकारण ही , बिना 
वरिष्ठता सूची का प्रकाशन किये बिना एक माह का नोटिस अथवा नोटिस 
वेतन दिये, अनुचित एवं अवैध प्रकार से सेवा से पृथक कर दिया और प्रार्थी 
श्रमिक के स्थान पर अन्य श्रमिक फो सेवा पर नियोजित कर लिया जो प्रार्थी 
श्रमिक तत्पश्चात् से ही वर्तमान तक बेरोजगार रहा है जब श्रमिक अधिनिराम 
के अधीन प्रतिपक्षी निमोजक के यहां नियोजन में सेवा की निरंतरता के 
साथ, पिछले संपूर्ण वेतन व अन्य समस्त परिलाभों सहित पुनः सेया पर 
बहाल करवाये जाने का अधिकारी रहा है । अतः प्रार्थी श्रमिक का प्रस्तुत 
क्लेम सव्यय स्वीकार किया जाये । 


औद्योगिक विवाद अधिनियम , 1947 


मध्य 


कैलाशचंद्र पुत्र श्री भंवर लाल निवासी बसौली तह. हिण्डोली जिला बूंदी 
द्वारा जनरल सैक्रेट्री, जनरल मजदूर यूनियन , बूंदी 

- -प्रार्थी श्रमिक 


एवं 


अधीक्षक, डाकघर डिवीजन, टोंक ( राजस्थान ) 


-- प्रतिपक्षी नियो. 


उपस्थित 


___ 3. प्रतिपक्षी नियोजक की ओर से जवाब क्लेम प्रस्तुत कर प्रार्थी 
श्रमिक को उक्त क्लेम को अस्वीकार किया गया है तथा प्रतिवाद स्वरूप 
संक्षेप में यह अंकित किया गया है कि प्रतिपक्षी नियोजक द्वारा प्रार्थी श्रमिक 
को एक्स्ट्रा डिपार्टमेंटल कर्मचारी के रूप में शाखा डाकपाल बसोली के पद 
पर दिनांक 1 - 2 - 92 से प्रोविजनल रूप से नियुक्त किया गया था जिसे 
दिनांक 17 - 4 - 93 से अपराह्न से उक्त पद के उसके उक्त चयन को रद्द 
करते हुए इस आधार पर हटा दिया गया कि प्रार्थी श्रमिक उक्त पद की रही 
एक अनिवार्य योग्यता, स्थायी संपत्ति धारक नहीं रहा था । प्रार्थी श्रमिक की 
सेवा अवधि तीन वर्ष से कम रही थी , तब नियमानुसार उसे एक माह का 
नोटिस दिया जाना भी आवश्यक नहीं रहा था । आगे यह भी अंकित किया है 
कि डाक विभाग अधिनियम के अधीन परिभाषित एक " उधोग " महीं रहा 
है तब अधिनियम के प्रावधान प्रतिपक्षी विभाग पर प्रभावी नहीं होते हैं । आगे 
यह भी अंकित किया हे डाक विभाग के एकस्ट्रा डिपार्टमेंटल कर्मचारी 
अधिनियम के प्रावधानों के अंतर्गत वर्कमेन की श्रेणी में नहीं आता है । आगे 
यह भी अंकित किया है कि प्रार्थी श्रमिक द्वारा प्रस्तुत किया गया उक्त विवाद 
औद्योगिक विवाद की श्रेणी में नहीं आता है अत: इस न्यायाधिकरण को 
उक्त विवाद का श्रवणाअधिकार नहीं है अत: प्रार्थी श्रमिक का प्रस्तुत क्लेम 
निरस्त किया जायेगा । 


श्री जगदीश प्रसाद शर्मा, 


___ आर. एच. जे. एस. 
प्रार्थी श्रमिक की ओर से प्रतिनिधि : - श्री आर एस. शर्मा, 


प्रतिपक्षी नियोजक की ओर से प्रतिनिधि : - श्री सी . बी . सोरल 
अधिनिर्णय दिनांक : -- 30 - 4 - 99 

; अधिनिर्णय : 


भारत सरकार, श्रम विभाग द्वारा निम्न निर्देश औद्योगिक विषाद 
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4. प्राथी श्रमिक की ओर से साक्ष्य में स्वंय प्राथी कैलाश चन्द्र का 
शपथ - पत्र प्रस्तुत किया गया है जिस पर प्रतिनिधि प्रतिपक्षी द्वारा प्रतिपरीक्षा 
की गई है । प्रलेखीय साक्ष्य में समझौता अधिकारी के यहां की गयी कार्यवाही, 
नियुक्ति पत्र एवं नौकरी से हटाने के आदेश प्रलेख प्रदेश डब्ल्यू. 1 स्लगायत 
3 तक प्रस्तुत कर प्रदर्शित करवाए हैं । 


5. प्रतिपक्षी नियोजक की ओर से साक्ष्य में साक्षी श्री पूसाराम शर्मा 
अधीक्षक , डाकघर , टोंक, टोंक मंडल टोंक का शपथ - पत्र प्रस्तुत किया 
गया है जिस पर प्रतिनिधि प्रार्थी द्वारा प्रतिपरीक्षा की गयी है । प्रलेखीय साक्ष्य 
में चार्ज रिपोर्ट दिनांक 17 - 4 - 93, भंवर लाल मैन का नियुक्ति आदेश 
दिनांक 2--2-- 89 व चार्ज आदेश दिनांक 16 - 12 - 91 की फोटो प्रतियां 
प्रदर्श एम. 1 लगायत 3 तक प्रस्तुत कर प्रदर्शित करवाए गये है । 


6. मैंने दोनों पक्षकारों के विद्धान प्रतिनिधियों की बहस सुनी जो 
मुख्यतः उनके उक्त अभिषयनों के अनुरूप ही रही । विद्वाम प्रतिनिधि 
प्रतिपक्षी द्वारा अपनी बहस समर्थन में माननीय उच्चतम न्यायालय का न्याय 
दृष्टान्त " ए. आई. आर. 1996 एम. सी. 1721 - सब डिविजनल इन्सपैक्टर 

ऑफ पोस्ट, बायक्रम व अन्य बनाम " थैयम जोसेफ वगैरह " व माननीय 
पंजाब व हरियाणा उच्च न्यायालय के खण्ड पीठ का न्याय निर्णय " सिविल 
रिट पिटीशन संख्या 15356 ऑफ 1997 - यूनियन ऑफ इंडिया जरिये सचिव , 
पोस्ट एंड टेलीग्राफ मंत्रालय ष अन्य बनाम प्रेमचंद व अन्य - निर्णय दिनांक 
23- 3 - 98 उद्धरित किये हैं । प्रतिषाद में प्रतिनिधि प्रार्थी द्वारा माननीय उच्चतम 
न्यायालय का न्याय - दृष्टांत " ए. आई. आर. 1998 एस. सा. * -- जनरल 
मैनेजर टेलीकॉम बनाम एस, श्री निवास राव व अन्य " उद्धरित किया । 


अतिरिक्त विभागीय पदों पर नियुक्ति हेतु अतिरिका विभागीय एजेन्टों 
( आचरण एवं सेवा ) नियमावली, 1964 बने हुये हैं जिन ठका नियमों के 
अधीन ही अतिरिक्त विभागीय कर्मचारियों को नियुक्ति आचरण एवं सेवाएं 
संचालित होती हैं । प्रतिपक्षी साक्षी की आगे यह साभ्य भी रही है कि अतिरिक्त 
विभागीय डाकपाल कर्मचारी के पद पर नियुक्ति हेतु उक्त नियमों अन्य 
योग्यताओं के अतिरिक्त भावार्य योग्यता यह भी रही है कि उसके नाम 
पर कोई स्थायी सम्पत्ति रहे । प्रार्थी श्रमिक कोई स्थायी सम्पत्ति धारक नहीं 
रहा था , और सपाला प्रार्थी श्रमिक द्वारा कोई मम्पसि धारक होगे के 
प्रलेख भी प्रस्तुत नहीं किये गये थे तब प्रतिपक्षी मियाणक द्वारा उक्त योग्यता 
के अभाव में प्रार्थी श्रमिक का समत पद का चयन रद करते हुये उसे सेवा से 
पृथक कर दिया गया था । प्रार्थी क्षमिक द्वारा प्रतिपक्षी साक्षी की इस साक्ष्य 
का कि ग्राम बसोली में अतिरिक्त विभागीय डाकपाल का पद सृजित रहा था 
तथाप्रार्थी श्रमिक को उक्त पद पर अतिरिक्त विभागीय डाकपाल के रूप में 
ही प्रतिपक्षी द्वारा भवनित कर नियुक्त किया गया था को कोई खण्डन नहीं 
किमा गया है तुम प्रस्तुत प्रकरण में प्रतिपक्षी साक्षी की साक्ष्य में यह पूर्णत : 
प्रमाणित हुआ है कि प्रतिपक्षी के यहां प्रार्थी श्रमिक उक्त नियोजन काल में 
अतिरिक्त विभागीय कर्मचारी के रूप में नियोजित रहा है तब उसकी सेवाएं 
उक्त नियमावली, 1964 से भी पूर्णतः संमालित रही हैं । नियमात्रली, 1964 
के भाग -II नियम 3 में अतिरिक्त विभागीय डाकपाल के पद के लिए जीवन 
निर्वाह के लिए पर्याप्त साधन होता व स्थायी सम्पत्ति भारक राहना अनिवार्य 
योग्यता रही है जिन उक्त योग्यता नियम को माननीय पंजाब व हरियाणा 
उच्च न्यायालय की खण्ड पीठ द्वारा उद्धरित उक्त सिविल रिट निर्णय दिनांक 
23/ 3/ 98 में वैध होना भी माना गया है । प्रार्थी श्रमिक की उक्त योग्यता धारण 
के संदर्भ में यह साक्ष्य रही है कि उसके द्वारा स्थायी सम्पत्ति के कागजात् 
प्रतिपक्षी को भिजवा दिये गये थे । प्रतिपक्षी साक्षी द्वारा ऐसे वि. सी सम्पत्ति के 
कागजात को प्राप्त होने से इन्कार किया गया है । पार्थी श्रमिक द्वारा अपनी 
उक्त साक्ष्य के समर्थन में इस न्यायाधिकरण के समक्ष भी कोई सम्पत्ति 
धारक होने सम्बन्धी प्रलेखीय साक्ष्य प्रस्तुत नहीं की गयी है तबप्रार्थी श्रमिक 
की साक्ष्य से यह मातई प्रमाणित नहीं हुआ है कि वह स्थायी सम्पत्ति धारक 
होने की योग्यता रखता हो । प्रमाणित उक्त तथ्यो के प्रकाश में अब 
न्यायाधिकरण को प्रतिपक्षी नियोजक की ओर से उठाई गई निम्न दो वैधानिक 
आपत्तिपों पर विचार किया जाना भी आवश्यक रहा है । 


7 मैंने दोनों पक्षों की बहस पर विचार किया एवं उद्धरित उक्त न्याय 
दृष्टान्तों में प्रतिपादित न्याय सिद्धान्तों पर मनन किया तथा पनावली का 
ध्यान - पूर्वक अवलोकन किया । 


8. क्लेम समर्थन में मौखिक साक्ष्य में प्रस्तुत शपथ- पत्र पर प्रार्थी 
श्रमिक की अपने नियोजक सम्बन्धी मुख्यतः यह साक्ष्य रही है कि प्रार्थी 
श्रमिक द्वारा प्रतिपक्षी नियोजन के यहां नियोजन में दिनांक 1/ 2/92 से 
डाकपाल के पद पर, पोस्ट ऑफिस बसोली तहसील हिण्डौली जिला बून्दी 
पर नियोजित होकर दि . 18/ 4193 तक निरन्तर कार्य कर, उक्त नियोजन 
काल में हर बारह कलेण्डर मास में 240 दिसम से अधिक अवधि तक सेषा 
कार्य कर लिया गया था तब प्रतिपक्षी नियोजक द्वारा प्रार्थी श्रमिक को दि . 
18/ 4/93 से अकारण ही , बिना कोई नोटिस या वेतन अदा किये अनुचित 
एवं अवैध प्रकार से सेवा से पृथक कर दिया और प्रार्थी श्रमिक के स्थान पर 
अन्य को सेवा पर नियोजित कर लिया जो प्रार्थी श्रमिक तत्पश्चात् से हो 
वर्तमान तक बेरोजगार रहा । प्रतिपक्षी नियोजक की ओर से प्रार्थी श्रमिक 
द्वारा कथित उक्त नियोजन - काल व कार्य दिवस म्वीकार्य रहे हैं तथा यह भी 
स्वीकार्य रहा है कि प्रतिपक्षी नियोजक द्वारा प्रार्थी श्रमिक को दिनांक 
1714/ 93 से सेवा से पृथक किया गया है । प्रतिपक्षी साक्षी को उक्त स्वीकार्य 
तथ्यों के संदर्भ में आगे यह साक्ष्य भी रही है कि ग्राम बसोली में शुरु से ही 
आज तक अतिरिक्त विभागीय शाखा डाकपाल का ही पद सलित रहा है 
और प्रतिपक्षी नियोजक द्वारा प्रार्थी श्रमिक का चयन कर , अतिरिक्त विभागीय 
कर्मचारी, डाकपाल के रूप में हो उक्त सृजित पद पर नियुक्त किया गया 
था । प्रतिपक्षी साक्षी की आगे यह साक्ष्य भी रही है कि प्रतिपक्षी विभाग में 


१. प्रतिपक्षी नियोजक की ओर से प्रथम वैधानिक आपत्ति ये रही है 
कि प्रतिपक्षी पोस्ट एण्ड टेलीग्राफ विभाग अधिनियम के अधीन परिभाषित 
एक " उद्योग " नहीं रहा है । तब प्रतिपक्षी विभाग पर अधिनियम के प्रावधान 
प्रभावी नहीं होते है । विद्वान प्रतिनिधि प्रतिपक्षी द्वारा उक्त आपत्ति के समर्थन 
में माननीय उच्चतम न्यायालय का न्याय दृष्टान्त - एकआई० आर० 1996 
सुप्रीम कोर्ट 1271 भी उद्धरित किया है । विद्वान प्रतिनिधि प्रार्थी द्वारा उद्धरित 
उक्त न्याय दृष्टान्त के प्रतिवाद में माननीय उच्चतम न्यायालय की लार्जर 
बेंच का न्याय दृष्टान्त ए०आई०आर० - 1998 सुप्रीम कोर्ट - 656 उद्धरित 
किया है । तब उद्धरित उक्त अंतिम न्याय दृष्टान्त के अवलोकन पर पोस्ट 
एण्ड टेलीग्राफ विभाग को अधिनियम के अधीन परिभाषित एक " उद्योग " 
होना माना गया है तथा विद्वान प्रतिनिधि प्रतिपक्षी द्वारा उद्धरित माननीय 
उच्चतम न्यायालय के न्याय दृष्टान्त में प्रतिपादित न्याय सिद्धान्त को अमान्य 
करार दिया गया है । इस प्रकार माननीय उच्चतम न्यायालय के उक्त दोनो 
न्याय दृष्टान्तों पर विचार करने पर प्रतिपक्षी पोस्ट एण्ड टेलीग्राफ विभाग 
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अधिनियम के अधीन परिभाति एक " उद्योग " रहना प्रमाणित होता है और 
विभाग पर अधिनियम के प्रावधान प्रभावी होना पाया जाता है । तष उयस 
संदर्भ में प्रतिपक्षी नियोजक द्वारा उठाई गई उक्त प्रथम आपत्ति भी स्वीकार 
किये जाने योग्य नहीं पाई जाती है । 


नहीं रहा है तथा प्रार्थी श्रमिक के एक लोक सेवक प्रमाणित होने पर सम्प्रेषित 
उक्त निर्देश भी इस औद्योगिक न्यायाधिकरण के श्रवणाधिकार का भी रहना 
नहीं पाया जाता है । 


इस अधिनिर्णय को समुचित सरकार को नियमानुसार प्रकाशनार्थ 
भिजवाया जावे । 


जगदीश प्रसाद शर्मा, न्यायाधीश 


नई दिल्ली, 27 मई, 1999 


10. प्रतिपक्षी नियोजक की ओर से द्वितीय वैधानिक आपनि यह 
रही है कि प्रार्थी श्रमिक स्वीकार्य रूप में प्रतिपक्षी विभाग में अतिरिक्त 
विभागीय कर्मचारी डाकपाल रहा है । जिसकी सेवाएं अतिरिक्त विभागीय 
एजेन्टों ( आचरण एवं सेवा ) नियामवली, 1964 में संचालित होती है । तब 
प्रार्थी श्रमिक एक औद्योगिक श्रमिक न रहकर एक लोक सेवा रहा है तब 
उसके किमीविवाद पर अधिनियम के प्रावधान प्रभावी नहीं होते हैं । विद्वान् 
प्रतिनिधि प्रतिपक्षी द्वारा उक्त आपत्ति के समर्थन में माननीय उच्चतम न्यायालय 
के उक्त उद्धरित न्याय दृष्टान्त सन् 1996 पर ही विश्वास व्यक्तकिया गया 
है । प्रस्तुत प्रकरण में विवेचनोपरामा प्रार्थी श्रमिक का प्रतिपक्षी नियोजक के 
यहां नियोजन में अतिरिक्त विभागीय कर्मचारी डाकपाल के रूप में नियोजित 
रहना ही प्रमाणित हुआ है । उद्धरित उक्त न्याय दृष्टान्स में माननीय उच्चतम 
न्यायालय द्वारा अतिरिक्त विभागीय एजेन्टों ( आचरण एवं संवा ) नियमावली , 
1964 पर विस्तार से विचार करते हुये अतिरिक्त विभागीय कर्मचारियों को 
लोक सेवक होना माना है और अधिनियम के अधीन परिभाषित ( श्रमिक ) 
होना नहीं माना है । माननीय उच्चतम न्यायालय द्वारा उक्त सदर्भ में निम्म 
न्याय सिमान्त प्रतिपादित किया गया है । 


का. आ . 1717. - औद्योगिक विवाद अधिनियम, 1947 ( 1947 का 
- 14 ) की धारा 17 के अमुसरण में , केन्द्रीय सरकार मै. जयाबोस टेलीकॉम एण्ड 
एलाईड प्राईवेट लिमिटेड, कलकत्ता के प्रबंधतंत्र के संबद्ध नियोजकों और 
उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट औद्योगिक विवाद में लेबर 
कोर्ट , अरनाकुलम के पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 
27 -5 - 99 को प्राप्त हुआ था । 


[ सं. एल- 40012/63/ 97 - आई. आर.( डी यू ) ] 


बी. एम. डेविड, डेस्क अधिकारी 


New Dellhi , the 27th May , 1999 


S . O . 1717. ---In pursuance of Section17 of the Industrial 
Disputes Act, 1947 (14 of 1947), the CentralGovernmenthereby 
publishes the award of theLabour Court , Ernakulam as shown 
in the Annexure in the Industrial Dispute between the 
employers in relation to the management of M /s. Jayabose 
Telecom & Allied Pvt. Ltd.. Calcutta and their workman, which 
was received by the Central Government on 27 - 5- 1999 . 


No. L-40012/ 63/ 97 -IR ( DU)] 


B . M . DAVID , Desk Officer 


It would thus be seen that the method of recruitment, 
the conditions of service , the scale of pay and the conduct 
rules regulating the service conditions of ED Agents are 
govenied by the Statutory regulation . It is now settled law of 
this Court that these employees are civil servants regulated 
by these conduct rules. Therefore, by necessary implication , 
they do not belong to the category of workman attracting the 
provisions of the Act. The approach adopted by the Tribunal, 
therefore,is clearly illegal. 

माननीय उच्तम न्यायालय द्वारा प्रतिपादित उक्त अभिमत को माननीय 
उच्तम न्यायालय के लार्जर बेंच के 1998 के न्याय दृष्टान्त में अमान्य 
घोषित नहीं किया गया है, तब उद्धरित उक्त न्याय दृष्टान्त में प्रतिपादित 
उक्त न्याय सिमान्त एवं अभिमत वर्तमान में भी प्रभावी रहे हैं । इस प्रकार 
तथ्यात्मक एवं वैधानिक विवेचनोपरान्त प्रार्थी श्रमिक जो एक अतिरिक्त 
विभागीय कर्मचारी डाकपाल रहा है वह एक लोक सेवक रहा है और 
अधिनियम के अधीन परिभाषित कर्मकार नहीं रहा है तब यह अधिनियम के 
अधीन प्रावधानों का लाभ भी प्राप्त करने का अधिकारी महो रहा है और यह 
औधोगिक न्यायाधिकरण भी प्रार्थी श्रमिक के प्रस्तुत उक्त विवाद को सुनने 
को वैभामिक रूप में सक्षम न्यायाधिकरण नहीं रहा है, तब प्रार्थी श्रमिक द्वारा 
प्रस्तुत उक्त विवाद इस न्यायाधिकरण के श्रवणाधिकार क्षेत्र का न रहने पर 
निरस्त किये जाने योग्य है । 


ANNEXURE 


. 


IN THE CENTRAL GOVERNMENTLABOUR COURT, 

ERNAKULAM 


(Labour Court, Emakulam ) 


( Tuesday , the 27th day of April, 1999 ) 


Present : 


Shri D. Mohanarajan, B. Sc . LL. B.. Presiding Officer . 


Industrial Dispute No. 21 of 1998( C ) 


Between : 


11. अत: उक्त सम्पूर्ण विवेचन के आधार पर भारत सरकार , श्रम 
विभाग द्वारा सम्प्रेषित उक्त निर्देश को इस प्रकार उत्तरित किया जाता है कि 
प्रार्थी श्रमिक कैलाश चन्द्र आत्मज भंवर लाल अधिनियम के अधीन परिभाषित 
एक कर्मकार नहीं रहा है परन् एक लोक सेवक रहना प्रमाणित हुआ है तब 
प्रार्थी श्रमिक अधिनियम के अधीन कोई लाभ प्राप्त करने का अर्धािकारी भी 


Jayabose Telecom & Allied Prt. Ltd .. TheManaging 
Director, 4/26 A. Jalnura Bazar Lane, Calcutta-700042 
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IGOROSOL... . MODEJ 
And 

New Delhi, the 27th May , 1999 


Shri. S. K . Sattar, Cl . S. K . Salim , Co -AwiSlation , 

Kiuniainpurum Ottappalam , Palglut-678 ( 0) 1 .Kerala 
Representation : 

Sri. Paulson C . Varghese , 
Advocate ,GandhiBhavan Bldgs.. 
Banerji Road , Kacheripady, 
Kochi-682018 . 

...ForManagement 


S . O . 1718 . - In pursuance of Section 17 of the Industrial 
Disputes Act, 1947 ( 14 of 1947 ), the CentralGovernanthereby 
publishes the award of the Central Government Industrial 
Tribunal, Calcutta as shown in the Annexure in the industrial 
dispute between the employers in relation to the management 
of C .P . W . D . and their workman , which was rcccived by the 
CentralGovemment on 27-5- 1999. 


No .L -42011/47 /95-IR (DU )} 
B . M DAVID ,Desk Officer 


AWARD 


ANNEXURE 
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT 

CALCUTTA 

Reference No . 13 of 1996 
Parties : Employers in relation to the sumnagement of C .P . W .D . 


AND 


Their workinen . 


Present: 


The Governinent of India as per Order No. L - 10012/03/ 
97/1R (DU ) dated 16 -4 - 1998 referred the following industrial 
dispute to this Court for adjudication : 

" Whether the action of the management of M /s . 
Jayabose Telecom & Allied Pvt. Ltd ., Calcutta in 
terininating the services of Shri. S K . Sattar, all cx 
employec , w .e. f. 15 - 1 -97 is just proper and legal ? Iſ 
not, to what relief is the workinan entitled to ?" 

2 . Pursuant to the notice issued from this court the 
managernent entered appearance. The notice issued from this 
cour to the workman was retuned widi endorsement that his 
whereabouts are unknown. Thercafter his notice was ordered 
lo be served through the Assistant Labour Cominissioner 
(Central). Enakulam . He, in lum submitted a report stating 
Urat the workman is a native of West Bengaland has left the 
work site at Ottappalam before completion of the contruct 
work and that his present whereabouts are unknown. The 
managementhas also filed an affidavit in the above lines. In 
the above circumstances , this court is pleused to think that 
the workman is not at all interested to pursue the dispute and 
that no industrial dispute is pending to be adjudicated . 


Mr. Justice A.K . Chakravarty ...... Presiding Officer, 
Appearance : 
On balall of 

Mr. T . Chowdhury . Advocate . 


Mr. PK Munsi, Advocate , 


On behalf of 
Workmen 


Slutc : West Bengal. 


Industry : 


Public Works. 


AWARD 


In the result, the reference is answered holding that 
there is no subsisting industrial dispute to be adjudicated 
upon . 
Emakulam , D . MOHANARAJAN , Presiding Officer 
27-4.1999 

the foreit, 27 , 1999 


By order No. L -42011/47/ 95 -IR (DU ) datcd 30 - 5 - 1996 
uic Catral Govemilcnt in cxcrcisc of its powersunder Section 
10 ( 1) (d ) and (2A ) or thic Industrial Disputes Act, 1947 referred 
the following dispute lo this Tribunal foradjudication 


" Whether thic action of ulic management of CPWD in 
not granting the differencc of overtimic on the revised 
pay scale is justified ? If 110L to what relief thc workmen 
are entitled to ?" 


T. 37 . 1718 . - au fara sfuf44 , 1947 ( 1947 ) 
14 ) की धारा 17 के अनुसरण में , केन्द्रीय सरकार केन्द्रीय लोक निर्माण विभाग 
के प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औघोगिक विवाद में केन्द्रीय सरकार औधोगिक अधिकरण, कलकत्सा 
के पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 27 -5 - 99 को 
प्राप्त हुआ था । 


2. All India CPWD Employees Union ( in short the union ) 
has maised this industrial dispute for grunt of difference of 
overtime allowance on the revised pay scale . 


( # . V - 42011/47/95 - 3475 . 377 ( 


D) ) 


3. Union s case, in short, if that certain categories of 
staffs of Central Public Works Department ( in short , CPWD ) 
were benefited by virtue of an arbitration award datod 31- 3- 1988 
asinodified by theHon ble DelhiHigh Court The DirodorGeneral 
of Works, CPWD issue Office memorandum No . 22 /9/ 93 - EC 


बी. एम . डेविड, डैस्क अधिकारी 


[ TT II - US 3 (ii) ] 
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X duted 20 -10 -1993 for implementation of themodified award , 
CPWD filod a Special leavepetition before the Hon ble Supreme 
Court of India against the said Award which was dismissed 
on 13 -8 - 1993. The review petition before the Hon ble Supreme 
Coun was also dismissed on 19 - 11 - 1993 . The Award was 
applicable to all workers in the categories ofworkcharged and 
regular who are or were in the rolls of the CPWD , with effect 
from 1-4 - 1981. The Pay ofthe concerned workers were fixed in 
the new revised scale on 1 - 1- 1973 and again on 1 - 1 - 1986 in the 
new reviscd scale as per recommendation of the 4th Pay 
Comission , but the arrcar was payable from 1 - 12 - 1981. The 
CPWD accordingly allowed all financial benefits by giving 
urrears of pay and allowances and other benefits including 
C . C .A ., H .R . A ctc. on the revised pay scale with retrospective 
cllect. But the CPWD declined to pay difference of overtime 
payment. A clain was accordingly made by the union for 
payınent of such arrear overtime allowance . Such payinent 
having been refused , an industrial dispute was raised which 
culminated in the present reference. The union has also alleged 
that the instant reference is only for limited number of 
employces,namely , Lift operators etc. engaged in emergency 
worksmainly connected with the public ser ice and that 100 
also for few hours. It is further alleged that the overtime 
payment is to be calculated on the basis of the wages drawn 


leamed Advocate appearing on behalf of the union also urged 
upon this Tribunal to dispose of thematter since the case has 
grown old . The reference having been made in 1996 , no further 
time is allowed to the management and Mr. Munsi, leamed 
Advocate for the union is called upon to proceed ex parte by 
examination of witnesses. Ex partc evidence of one of the 
concerned workman Jagdish Das is accodingly taken . 

7.Before proceeding to discuss the value of the ex parte 
evidance adduced on behalf of the union for proving its case , 
it is necessary to consider whether ie reference itself at all 
maintainable in thenanner as it is framed . This Tribunal is 
called upon to decide whether the worknien are entitled to 
difference of overtime on the revised pay scale without 
mentioning who are the workmen , or, in other words in whose 
favour the Award is to be passed , 


8 . From paragraph 18 of the written statement of the 
union it will appear that the instant reference case is only for 
limited number of employees , namely, Lift Operators etc . 
engaged in cmergency work mainly connected with the public 
service. Unless such employees are named in the schedule, 
any award passed by this Tribunal shall be infructutous. Since 
no Tribunal is to pass any vague or indefinite order without 
mentioning names of thepersons in respect of whom the relief 
yranted shallbe available, the reference as framed cannot be 
said to be maintainable . 


overtime allowance must also be changed . It is also alleged 
that the concerned employees were detained on functional 
requirement and the management In exercising its right 
coinpelled those employces to work on overtime beyond 
normal working hours. The union hasaccordingly prayed for 
payıncnt of overtime allowance in the revised pay scale for 
the period from 1 -4 - 1981 to 31 - 3 - 1984 


4 . The management of CPWD filed a written statement, 
alleging, inter alia , that the issue regarding payment of overtime 
wages wasnot included in the arbitration refenice. The union 
agitated the points aboutreclassification /recategorisation of 
the workchaged staffs and regular classified staffs. 
Management also alleged that since the Arbitrator nowhere 
recommanded payment of overtimewages to the workers it 
wasnot possible for the departnient to acceed to the demands 
made subsequently for payment of arrear overtime wages . 


9 . Regarding merits of the case it appears that the 
union has prayed for arrear overtime allowance on the ground 
ofreclassification of their pay scales in termış of the Arbitration 
Award and it is alleged that though other allownces in terms 
of the said Arbitration Award was given , arrear overtime 
allownce was not allowed to the einployees who are entitled 
to the same. The Arbitration Award was not marked as an 
exibit in this case . There is nothing to show that the Arbitration 
Award actually allowed payment of any overtrime allowance . 
In the aforesaid circumstances the union must be said to have 
failed to prove that any overtime allowance was payable to 
them as prayed for by it in terms of the Arbitration Award . 


10 . In view ofwhat goes above , I am to hold that the 
case of the union fails on both the grounds of maintainability 
and merit. No relief can accordingly be granted to the workinen 
in this case . 


This is may Award . 


allowance have substantial financial implication . Management 
accordingly prayed for dismissal of the case of the union . 

5. A rejoinder is filed on behalfof the union with more 
or less similar allegations asmade by the union in its written 
statinent. 


A . K . CHAKRAVARTY , PresidingOfficer 


Dated , Calcutta , 


The 17th May, 1999. 


6 . It appears from record that inspite of number of 
adjournments on earlier occasions, themanagementof CPWD 
was extremely tardy in taking steps in contesting thematter. It 
also appears that last chance was also given on earlier occasion , 
to the management. Inspite of such orders, the management 
having failed to take any step today, it may be presumed that 
it is not interested in contesting the case, Mr. P . K . Munsi , 


PRAT, 27 $, 1999 


T. 34 .1719. --- Helfer forargaufra, 1947 ( 1947 pm 
YN 17 # 131514 , FOT PRO TIS - foto 


14 ) 
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ILL . IT 


प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण, बंगलौर 
के पंचाट को प्रकाशित करती है , जो केन्द्रीय सरकार को 27 - 5 - 99 को 
प्राप्त हुआ था । 


[ F . - 43012/1/89 -376. 37R .( fafay ) ] 


2. The concemed workman in this dispute is Pooswamy. 
He was appointed in the second party company on 1- 2 - 1952 . 
At that time, this company was running by John Taylor and 
Company, a London Firm . The practise prevailing at that time 
was this company used to appoint Casual type of labourers to 
work in the underground of mines without a attaching too 
niuch of formalities of appointment regulations. If any person 
produced any document evidencing his correct date of birth 
the same used to be recorded in his register and when no such 
documents are given , they used to assess on the growth of a 
person as 20 years to provide the appointment. Therefore 
according to the second party the date of birth of the first 
party was 11 -2 - 1932 . 


बी . एम. डेविड, डैस्क अधिकारी 


New Delhi, the 27th May , 1999 


S .O . 1719 . — In pursuance of Section 17 of the Industrial 
Dispute Act, 1947 ( 14 of 1947 ), tnc CentralGoverinent hereby 
publishes the award of the Central Government Industrial 
Tribunal. Bangalore as shown in the Annexure in the industrial 
dispute between the employers in relation to themanagement 
of Bharat Gold Mines Ltd ., and their workman , which was 
received by the Central Government on 27 -5 - 1999 , 


3 . During 1963 and 1964 the management have issued 
Iwo circulars for the benefit of the workman who are intended 
to change their date of birth recorded by the second party by 
producing valid proof in the regard . 


INo. L -43012 / 1/89- IR (Misc.)] 


4 . According to the date of birth recorded in respectof 


B . M . DAVID , Desk Officer 


ANNEXURE 


5. The contention of this workman is that he has bomod 
on 1 - 2 -1937 , and as the superannuation age was fixed to 60 
years he is entitled to continue his services till 1 -2 - 1997. 


BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL CUMLABOUR COURT, BANGALORE. 


DATED : 1701May, 1999 . 


PRESENT: JUSTICER.RAMAKRISHNA 

PRESIDING OFFICER 


C .R . NO . 38/89 


6 . His plca as can be gathered in the claim statement, is 
that he had produced necessary documents before the 
management when they have issucd circular for change af 
date of birth , but the management have not given any reply 
nor acknowlcdged those documents . Therefore the first party 
Olcd soinc documents which was in his favour to change the 
date of birth to read as 1- 2 - 1937. Since the managementhas 
not agreed on the ground that the first party has not given 
any representation persuant to the circular issued by the 
management and therefore the documents now he has 
produced for this purpose arc inadmissible documents and he 
has also not entitled to make a claiin to change his date of 
birth after a lapse ofmore than 30 years. 


I PARTY 


. 


II PARTY 


Shri Pooswamy 

TheManaging Director 
C /OB.G .M .Employees Union Bharath Gold Mines Ltd . 
Marikuppan P .O . 

V /s. Oorgaun, K .G .F : 563 120 
KG.F . 563 119 


AWARD 


7 . Evidence of this workman was recorded on 9 - 8 - 96 . 
The evidence of the managemçntwas recorded on 23 - 3- 1993 . 


| Thic Central Goverment by cxercising the powers 
conferred by clausc (d ) of sub -section (1 ) and sub -section 
2A of the section 10 of the Industrial Disputes Act, 1947 lias 
referred this dispute videOrder No. L -43012 / 1 /89 -IR (Misc ) 
datcd 16 - 5 - 1989 on the following schedule : 


8 . Since there was no scope for framing any additioinal 
issue, this tribunal informed the parties to lead their evidence 
on merits on the schedule to the points of reference and 
necessary order is made in the order sheet. 


THESCHEDULE 


" Wlicther the management of B .G .M .L ., KGF, is 
justificd in not correcting the date of birth of Sri . 
Pooswamy, Bunksman , from 1932 10 1- 2 -37 as per the 
Transfer Certificate issucd by South India Goutlama 
Buddist Higher Primary School, Marikuppam . If not, 
what relief is lic entitled to ?" 


9. ThePersonalManagerwas examined as MW -1. Ho 
has deposed in his evidence that he is working from last 20 
years and he kilowsthe first party workman . He has joined on 
11 -2 - 1952 by giving lus ageas 20 ycars. At the time of joining 
he did not produce any documents . To joint the second party 
one should have attained 18 years. Ex-M - 1 is the service 
record where the age of the first party is mentioned as 20 
years (11- 5 - 1952 ). Ex - M -2 is the declaration form of first party 
where the age is incntioned as found in Ex - M - 1. 


[ 477 11 -- U15 3 ( 1) ] 
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Transfer Certificate was given to him . Hehas also produced 
SSLC record book for private candidate where the date of 
birth was recorded as 1 - 2 - 1937. He has taken the examination 
during 1971. 


10 . The second party issued a notification in 1963 and 
1964 as per Ex-M -3 and Ex-M -4 calling the employees to get 
their date of birth correcied . The first party did not given any 
representation . As per circular Ex -M - 5 a person working in 
underground or on the surface is to rctirc at the age of 58 , 
earlier it was 55 ycars for underground man and 60 years for 
surface workman . As on 28 -3 - 1973 the firstparty was working 
in underground 


15 . The plea of the firstparty legally unsustainable both 
on facts and on law . 


16 . Factually he has sleptoverhis right for more than 30 
years and he has also not exercised his right when the 
management issued the circular Ex -M -3 and Ex -M -4 . 


11. In the cross examination of this witness mich 
attention was focuscd to the fact whether he was working in 
the surface or in the underground during 1968 to 1970 . A 
suggestion was made to him that first party gave a 
representation on 30 -6 - 1958 , but this witness hasbeen shown 
his ignorance to this question , 


17 . In union of India and another V /s. Devi Chand 
Sharma, 1990 LAB IC 750 the learned Judges of a Division 
Bench of Punjab and Haryana High Court have depricated 
such move by a party to change his date of birth after getting 
an orderby Civil Court which was certified by the University 
head . Their Lordships held : 


12 . As against the cvidence of the second party the 
cvidence of this workman is that at the timeof joining he has 
given only his naine, name of the father and address. He has 
not given any other particulars but the management 
themselves written his age . He has admitted that he was 
taken as casual labourer on 11 - 2 - 1952 . He has denied his 
signature in Ex- M - l after accepting it is his service card . His 
further evidence is that he had submitted an application along 
with his school certificate for change of date of birth persuant 
to the notification dated 2 - 12 -1963 . Someof the documents 
produced by him are marked as exhibits . Those documents 
arc Ex-M -2 school certificate , a letter dated 5 - 3- 1975 addressed 
to the second party as per Ex - W -3 , SSLC record book Ex -W -4 . 
According to him he has produced all these particulars to the 
second party but they have not sent any reply therefore he 
has filed this case . 


* The plaintiff joined service in the Arnied Force in 
1953 . Later on he joined Indian Military Academy in 
1958 . He gave his date of birth as 1 - 4 - 1933 in figures 
and words. Subscquently he claimed that his date of 
birth was wrongly recorded as 1-4 - 1933 instead of l 
4 - 1937 in his certificate. He also got corrected his 
date of birth by the University . His claim for rectifi 
cation ofage was considered by the Govt. though it 
was failed beyond two years which was prescribed 
for that purpose, but it was rejected in 1968 . Tho 
defence pleaded was that in case the rectified date of 
birth was taken into consideration , he could not have 
initially secured the Govt. job which he had joined . 


13 . In the cross examination it is elicited thathehas not 
produced any documents at the time of joining, showing any 
particulars of his date of birth . He has accepted the fact of 
notification Ex-M -3 and M -4 . He has denied the suggestion 
Liat he hasnot given any representation . His plea that Ex- W 
1 and Ex- W -2 was given to the management dated 30 - 1 - 1964 
und giving Ex - W - 3 and Ex- W4 dated 5 - 3 - 1975 was questioned 
and this witncss has said that he has no documents to show 
that these particulars were given to the management persuant 
to Ex - M - 3 and Ex -M -4 . 


Held , that the plaintiff, though cannot be denied to 
assess that his date of birth is April 1, 1937 , would 
yet be estopped from claiming that for his service 
purposes his date of birth be treated as that , 
because that date ofbirth would have prevented him 
from regular entry into the service . Rather it would 
falsify him with regard to the declarations hemade 
at the time of entry into service. So , for the purposes 
of service he is inextricably gripped to the date of 
birth which he got recorded at the timeof his entry 
in service . Case law discussed . 


14 . It is admitted by this workman that he has not 
produced any documents evidencing his date of birth at the 
time of joining on 11- 2 - 1952 except his age was recorded as 20 
years. If the contention of the first party is taken that he was 
oom on 1 -2 - 1937 his age would be 15 years . Therefore he was 
not cligible for appointment in Mines, Ex -M -1 is the service 
book where his date of birth was recorded as 
11 - 2- 1952 . M -2 is a declaration for Provident Fund where his 
datc of birth was recorded as 20 years ( 11- 2 - 1952 ). The first 
porty produced a Transfer Certificate marked as 
Ex - W -2 wlicrc his date of birth was recorded as 1- 2 - 1937 The 
date on which he has last attended his school is shown as 
7- 4 - 1952. From this there is no endorsment made when this 


It can also be said that the conduct of the plaintiff , 
his diligence, or neglect and laches are factors which 
go to mould the relief. The plaintiff-respondent,which 
denied correction of the date of birth in the service 
record by order dated October 17 , 1968, submitted 
by his own conduct to that order and he cannot be 
permitted to overlook the strict rules of the law of 
limitation . The defendant had categorically refused 
to rectify the date of birth in 1968 . He should have 
within the period of limitation approached the Civil 
Courtbymeans of a suitable suit. He neglected the 
matter for almost 17 years before he raked up the 
issue. In these circumstances, neither in law nor in 
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equity can the petitioner be permitted to challenge 
uic order dated October 17, 1968 . 


unsustainable . It is also submitted that some Civil Case filed 
by him for change of date of birth was rejected . 

20 . Infact thepresent dispute is not an Industrial Dispute 
at all . 


21. By taking the over all circunusntances available in 
this case, I ajo making the follwing order : 


ORDER 


Further, the departmental instructions provding for 
a period of limitation of two years for correcting one s 
date of birth as entered at the time of cntry presup 
poses that there could be an errorof the date of birth 
at the time of the entry into service , which was ca 
pable of being rectified . These departmental instruc 
Lions have no force of law and nobody could be 
pinned down to that period oftwo years. Apart from 
diose instruction , the defendants by order dated 
October 17, 1968, Specifically rcſusud to correct the 
date as asked for by the plaintiff. In 1968 , when the 
defendant appellant had refused to correct the age 
of the plaintiff,le had almost 16 years to go in ser 
vice and it perhaps suited his convenience to then 
hide the controversy . Itwould be wise discretion for 
Dic Court in not granting him any relief on its unfold 
ing at a time convenient to the plaintiff . 


The socond party are justified in not accepting a Trans 
fer Certificato showing date of birth as 1-2 - 1937 as agains the 
date of birth registered earlier . 


The reference is answered accordingly . 


(Dictated to the Stenographer, transcribed by her , 
cocrectod and signed by me on 17 -5 - 1999 .) 

JUSTICE R .RAMAKRISHNA, Presiding Officer 


foment, 277 , 1999 


18 . A Learned Single Judge of the Karnataka High Court 
in R . Kuppuraj V /ş. Bharath Gold Mines Ltd ., reported in ILR 
1992 KAR 554 when an injunction was sought restraining 
superannuation -His Lordship held : 


ont . 3 . 1720 . - afruifita fe fufarang, 1947 ( 1947 
14 ) TTT 17 3744 , 79 FOART RY Thing 1 fe ., 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औधोगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण, बंगलौर 
972 

, 4 HOT 27 - 5 -99 YIK 
हुआ था 


( T . VA - 43012 /2 /90 - 3715 . 37TC ( Foto ) ] 


बी. एम. डेविड, डैस्क अधिकारी 


New Delhi, the 27th May, 1999 


Held : There is no conipelling reasons to grant any 
injunctive relief since the conduct of the plaintiff in 
accepting the recorded date of birth for more than 
tlırec dacades gives a lie to his present claim of 
change in thedate of birth . The present claim of the 
plaintiff based on Educational Certificate , birth ex 
tract seems very inconsequential against the sanc 
tity and authority of the timehonoured entries in the 
Servicc book wliich the plaintiff himself has been 
accepting for more than 10 years. Entires in the Ser 
vice Records which huve stood the test of time and 
remain unchallenged for a considerable period can 
notbemodified unless these are overwhelming rea 
sons to establish that the entries had been made 
under dobious or erroneous circunstances which 
tlurow grave doubts about the authority or validity 
of the entries and the conduct of the plaintiff has 
been throughout transparently open and above 
board . It is recognised principlc that wiless the en 
try is challenged well in time unless it is estab 
lished that the plaintiff had not derived any un 
due benefit which he would nothave enjoyed his 
clain or changed date of birth at the fag end of 
one s career should not be countenanced . In view 
of the same, for purpose of obtaining injunctive 
relief plaintiff has notmade out prima facic case 
warranting this Court s interference in granting 
: injunctive relief, 


$. 0 . 1720 . — In pursuance ofSection 17 of the Industrial 
Dispute Act, 1947 ( 14 of 1947 ), the CentralGovernent hereby 
publishes the award of the Central Government Industrial 
Tribunal, Bangalore as shown in the Annexure in Uic Industrial 
Dispute between the employers in relation to themanagement 
of Bharat Gold Mines Lid , and their workman, which was 
received by the CentralGovernment on 27-5 - 1999. 


(No. L -43012/2 /90 - IR (Misc)] 
B. M .DAVID , Desk Officer 


ANNEXURE 


BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL CUMLABOUR COURT,BANGALORE , 


DATED : 17th May, 1999, 
PRESENT: JUSTICER.RAMAKRISHNA 

PRESIDING OFFICER 


19. In view ofthe law being settled the contention of the 
first paty to effect change in his date of birth is legally 
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The Vice President 
BGML.Labour 
Association Oorgaum 
K . G .F : 563 120 


The Managing Direcior 

Bharu Gold Mines Lid . 
V /s. Oonyul 

K . G . F : 563 1201 


8. Management examined a Clerk MW -2 . This witness 
who has put up 17 years of service in the second party has 
deposed that on 13 - 3 - 1986 this workman unauthorisedly 
occupicd uie quarters belonged to second party . At that time 
hc wus Working as a Clerkind inchirye of this quitars. This 
information of unauthorised occupation wasmade known to 
hijn by die walculu atabout 10 ,00) 3, 11). This fact wiis informed 
to the Chier Secretary /Overscer. Thicou crsccr inspected that 
quarters and found this workman and his family residing in 
That place. 


AWARD 


1. The Central Goverment by exercising the powers 
conferred by clause (d ) of sub -section ( 1 ) and sub - section 
2A of tlic scction 10 of the Industrial Disputes Act, 1967 has 
referred ¡lis dispute vide Order No. L -47012 / 2/90 -IR (Misc ) 
dated 18 - 5 - 1990) on the following schedule . 


9. The only suggestion made to this witness by the 
Icimed Advocate for the workman is that thc Quarter Cli89 
Wis occupicd on tlic instructions of thic Superior authorities 
as the old quarters was damaged . This suggestion was denica 
by this witness. 


THE SCHEDULE 


" Whether the managoment of B .G .M L ., KGF, is 
justificd in reducing the pay or Sr . K . Rajoo . Clerk . 
Centralworkshop (Mechanical) by two incrcnichts . 
If not, whatrelicf the employecis entitled to ? " 


10 ) Ilucanlysc thc evidencc recorded on thic validity 
of domestic enquiry and the cvidence recorded referred to 
above on thic mcuits of the dispuse there is absolutely no 
material 10 support the case of the workman . In fact he is 
pleaded guilly bclore llic enquiry officer and later retractor 
the said statement only 10 gain an opportunity for 
rcgularisation ofhis illegaloccupation . 


2 . The concerned vorkman in this Dispic is Shri K . 
Rijou Howasiorking as a ( lerk during 1985.Hewas provided 
with a residential quarters No. 106 /260 D Block . Champion 


icet 


3 . According to Uusworkman the said house wasbadly 
damaged during the assembly elections held in March 1985 
Meinwhilc . quarters No C -689 appccu s to liac fell vac:ut for 
which management made advertiscincnt. Though this 
workm :n applicd it was not allotted to him . In this 
circumstances he has occupied the said quarters without 
realising the further consequences. 


II. In fact hic has vacalled the quarters occupied by him 
innthorisedly , alicr lic has been imposed a punishment of 
dismissaland duc to this tendency on hispart themanagemcı 
looka linicutvici audby imposing a lesser punishmenthave 
rc - instated him for Ulc services. This orderoftemanagement 
is legally valid and docsnotcall forany interference There is 
no doublc pruushmentas couleuded by thc lcamcd advocate 
for ilic first party . In the result I am making the following 
order : 


ORDER 


+ The contention of the second porty was that this 
workman on a false plca of damage 10 his louse lras 
mauthoriscdly occupied quarters No. C -689 though thicre was 
no damage to the house earlier allotted to him , and he has 
sub - let die same and therefore the managementhave issued a 


The second party management arc justificd in imposing 
the punishment of reducing the pay by two increments. The 
referencc is answered accordingly . 


guilty of themisconduct alleged against him and Ulcrcforc uc 
management on this basis of the report on the domestic enquiry 
have passed an order of dismissal. 


(Dictated in the Sicnographer, transcribed by her , 
correctadud signed by meon 17- 5- 1999 ) 

JUSTICER . RAMAKRISHNA , Presiding Officer 


for , 287 , 1999 


5 Since this workinan accepted his guilt and vacated 
thequarters No. C -689 a linient view was taken by the Appellate 
cauthoritics and thic order of punishment altcrcd by reducing 
his pay scale by two increments. 


T. 31 . 1721. -- ufra 1941 ERAFT14 , 1947 ( 1947 
14 ) TURU 177798, 

W A TER.ALFI.TA , a ajuns 
के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट 
औद्योगिक विषाद में केन्द्रीय सरकार औद्योगिक अधिकरण आसनसोल के 


( . This workman questioned ilıç validity of domestic 
enquiry Evidencewas recorded on this issuc. Myproduccssor 
in office. gavca linding on 31 -7 - 1997 on this issuc. Itwas held 
that the domestic enquiry was defcclive . 


7. Thereafter dic managementwas given an opponunily 
to prove the misconduct allcged against the workman 
independently . 


( F1. - 22012/594/ 94 -H - 11 ] 
at. 1.4.T . VA, Ī , , * * sfert 


169101/99 - 15 
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New Delhi, the 28th May , 1999 


S .O . 1721.- -In pursuancc of Section 17 of the Industrial 
Disputcact. 1947 ( 14 of 1947 ), the Central Governmenthereby 
publishes thc Award of the Central Government Industrial 
Tribunal Asansol as shown in the Annexure in the Industrial 
Dispute between the employers in relation to the management 
or B . C . C .L . and their workinan , which was received by the 
Central Government on 25 -5 - 1999. 


No . L -22012 /594/94 - C - 11 


VSA. S.P . RAN ,Desk Officer 


ANNEXURE 


BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL , ASANSOL 


REFERENCE NO . 20 OF 1995 


Parics : Employees in relation to the managementof 

Victoria West Colliery of M /s. B . C .C .L , 


AND 


Their Worknian 


Appearances : 


For the Employers : 


Shri P .K . Das, Advocate 


: 


25-8 - 1994. Pneumoconiosis is an occupational disease from 
which coal workers , particularly underground workers, are 
prone to suffer. It is a respiratory disease caused due to 
harmful exposure to coal dust and the discusc develops on 
account of dust deposit in lungs , which can be found and 
recorded radiologically . The concçnied workman started 
suffering froin pneumoconjosis since sometimebefore 1988 . 
He was examined by the Pneumoconiosis Medical Board 
( otherwise called the Appex Medical Board for deciding 
disability ) in June, 1988 and it was confinned by the said Board 
that he had bech suffering from pneumnoconiosis . However , 
the Board found him fit for duty and simultancously advised 
I review of his case in 1991. About two years thereafter i.c. on 
27 -8 - 1990), the concerned workmen was aguin examined by the 
Pneumoconiosis Medical Board of thic B . C . C .L ., and it was 
found Uhathe had been still suffering from pneumoconiosis to 
the cxtent of 1/1 pp, cquivalent to 10 % disability . The Board 
however found his still fit for duty and again advised review 
of his case thrce years thereafter. In November, 1993 thic 
concerned workman addressed an application to the Director 
(Personel) through thc Area MedicalOfficer of thc colliery , 
complaining that due to thic disease he had lost his ability to 
work and therein prayed for retirement on medical ground 
with the social security benefit of employment to liis dependent 
as per para 9 . 4. 3. of the NCWA -IV . Tliercaflcr thc concemned 
workman wasagain examined by the pncumoconiosis Medical 
Board on 10 - 1- 1994 and it was again confirined that he had 
been suffering from pncumoconiosis to the extent of 1 /1 p /p 
cquivalent to 10 % disability . But the Board did not give any 
opinion regarding his fitness or unfitness for duty . The 
company also did not ascertain from the Board its opinion 
regarding ſitness /unfitness of the workman for duty . 
Subscquently on 25 -8 - 1994 the company gavc normal 
superannuation to the worknian . The union raised a foral 
Industrial dispute before the AL C . ( C ), Asansol against 
refusal by the company for not declaring the conccrcd 
workman medically unfit for duty thereby depriving hiin from 
uc society security benefit of employment to his dependent 
son . The consequential conciliation proceeding having ended 
in failure, the dispute has been referred to this Tribunal by the 
Appropriate Govėmment for adjudication . 

2. Theunion s version : 

The concerned workman suffered from the disease on 
account of poor safety & health measures in uic underground 
mincs where he had been working. A few months after his 
second medical examination dated 27 - 8 - 1990 by the 
Pneumoconiosis Medical Board , he felt incapacitated to work 
and so he submitted an application dated 19 - 12 - 1991 to the 
Chicſ Medical Officer of the company to declare him 
permanently mcdically unfit duc lo dic disease . But, there 
was no response from the company on that application . On 
24 -6 - 1993 the concemed workman got himself examined by 
the Superintendentof the Sub -DivisionalHospital at Asansol, 
who gave the opinion that the workmen had been suffering 


For the Workinen : 


Slui C .K . Jha , Organising 
Sccrctary of the Union 


Industry 


Coul 


State 


West Bengal 
Dated, the 17th May , 1999 


AWARD 


By Order No. L -22012/594 /94/1R ( C - II ) dated 1-6 -95 ,the 
Central Government in theMinistry of Labour has, in exercise 
of thic powers conferred by clausc ( d ) of sub -section ( 1) and 
sub -section ( 2A ) of section 10 of the Industrial Disputes Act, 
1947 . referred the following dispute for adjudication to this 
Tribunal 


" Whicther theaction of thcmanagementof Victoria West 
Collicry of M /s.BCCL ., in not declaring medically unfil 
10 Sh . Suklurai Pasi, U .G . Loader and not providing 
cmployment to the dependent is justified ? If not, lo 
what relieſ is the concerned workman entitled to ?" 


2 . Admitted background :- - 


The concerned workinan namned Sri Sukhram Passi lias 
been employed as Underground loader/Underground trammer 
in Victoria West Collicry under B . C . C .L ., which is and 
underground minc His date of superannuation was 


( HT 1 - 0 
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from chronic Asthmatic Bronchitis requiring avoidivico of coal 
dust and all sorts of smokes and underground mining work , 
Thic workman submitted an appcul to the Director Generalof 
Mincs Sarcty along with the aforesaid report of medical 
examination by the Sub Divisional Hospital, Asansol 
complaining ayainst inaction by the company in the malter . 
Tlio D . G .M . S . referred the matter to the company . The 
Pneumoconigsis Modical Board which lastly cxamined the 
workman on 10 - 1 - 1994 did not deliberately give Ulo specific 
opinion regarding fitness/unfitness for duty Thc Medical 
Board is under the control of the company and the company 
could have oblaincd spccific opinion regarding fitness/ 
unfitness for duty by the Board . Butthe company deliberately 
Icíl uic maller undecided and thereby deprived the workman 
for being declared medically unflt for duty and in consequence 
debärred the workman from yetting tic social sccurity bencfil 
of omployment to his dopondent son 


3. The management s version : 


Admittodly the concemed workman was cxamined by 
the Medical Board on 27 - 8 - 1990)which confirmed that hclud 
becn) sullcring from pncumoconiosis to the extent of 1/ 1 p /p 

uivalent to 10 % disubility , but lic was found to be otherwise 
Til for duty . Also admillcdly in pursuance of the advicc by the 
Board for ro -cxamination aficr ihrec years, the company got 
the case of the conecmnd workmau revicwed , by the 
Pneumoconiosis Medical Board of the company on 10 -1 - 1994 . 
However, the Medical Board did not declarc him onlit for duty . 
Of course , dio Mcdical Board did not girciniy specific opinion 
icgarding fitness /un fitness for duty . But, llicrc being no 
spccilic opinion by the Board regarding his untiiness forduly , 
the company was in no position to give him retirement on 
mcdical ground . The conccmcd workman was accordingly 
Hivon normal superannuation on duc dalcio. on 25- 8 - 1991. 
The company nad no knowledgc of the workman smcdical 
examination in the Sub -DivisionalHospital, at Asansol. For 
thepurposo of ascernining disability, the company is bound 
by only its own Medical Board s opinion and report by an 
other Doctor or Hospital is not binding on it . 


present Area Medical officer of the area covering the particular 
collicry whicre the concerned workmen was employed . The 
management also filed photocopies of findings of all the 
medicol cxaminations, 

5 . Thic Arca Medical officer explained in para 3 on his 
cvidence that pncumoconisosis of Coal workers means dust 
deposit inside lungs resulting in fibrosis of lung tissues. The 
ChiefMedicalOfficer cxamincd by thc union cxplained that all 
sorts of dust depositmay not cause pncumoconiosis and that 
such dust deposit in the lungs which results in pncumoconosis, 
can not be undone in spite of treatment. He further explained 
that it can be noticed and recorded radiologically and that this 
discase may or may notbe associated with Eronchities. 

6. Thic Chicf Medical Officer is of the opinion , as 
oxplained in his evidence that unless the case of a workman 
suffering from 10 % pucumoconiosis is associated with 
conscqucntial complicacy if any or any other associated 
disease , 10 % calcgorisation by itself does not make the 
workman unſit for his occupational work and this opinion is 
not disputed . He further explained that in the casc of the other 
workman named Sudhir patharpneumoconiosis to the extent 
of 10 % was associatcd with Emphysema and hc was found 
unfit for duly duc lo cmphyscma. 

7. Sudhir Father s case therefore docs not help the 
union The ouier person named Someshwar Mochi s case also 
docs not help the union because his unfitness for duty was 
more on account of bonc injury . 

8. The medical records or thic concerned workman 
Thereforc nccd careful scrutiny in order to find outwhetier he 
had been suffering from only 10 % pncuinoconiosis or 
ilssociated with somching clsc also . 

1. During cross cxamination of thic Arca medicalOſicer 
(MW . 1) his attention was drawn to some of the trcatment 
papers in respect of the concerned workman issued by the 
Central Hospital of the company and on verification of the 
samc lic slated as follows in par:1-4 of his dcposition : 

The prescription signed by the doctor on 9 -7 - 92 
diseases that the diagnosis was Bronchial Asihma of 
Sri Pasi. Another prescription dated 13 -8 -92 contains 
observation by the doctor that on observing straight 
X - Ray examination of lungs/ Chcsi, Broncho Vascular 
Hilar prominence in the chest of Sukhram Pasi was 
1101iced . The observation cans that it was sonic kind 
of Bronchial congestion ." 

The report of Pulmonary Function Test dated 6 -8- 1992 
Show that the patient had been sulfering from obstructive 
and restrictive lung discasc . In thic back side of another 
trcanent paper thic plıysician has cndorsed as followsunder 
his signature dated 1 - 10 - 1993 : 

" At present bis X -Ray dated 25-9 -93 shows uniform 
small swellings all over lung back sides and 
Pneumoconiosis." 
The latest X -R : photo is dated 10 - 1-94 , which was 


+ The union filed 17 numbers of frontment papers in 
respect of the concemod workman os out-door patient in the 
C entralklospital of the company at Dhaubad . All thcircament 
pupers are for chest discase from which he suffered and they 
relate to the yeux 1992, 1993 and 1994 The union also filled 
photocopies of wrillen intimation in respect of his medical 
Carmination datert 10 - 1- 1994 :und medicalcanination reports 
datcd 14 - 3- 1985 and 8 -8 - 1991 in respect of onc Sudhir Father 
ind one Someshwar Mochi respectivcly by the 
pneumcunosis Medical Board . Themedical examination 
reports in respect of Sudhir Pathar and someshwar Moolii 
have been filed in an allemptto show that will dic sime 10 % 
disability they were declured mcdically unlit for duty . The 
mion cxaniinod llc Chick Mcdical Oficer of the Central 
Hospitalholding ollicc on 10 - 1- 199 + which is the date of his 
last medical crapination . The management cxamined the 
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clause 4 .4 .0 oftic NCWA- V to him . 


12 . Consulting observation und direction 


taken during medical examination of the same date by the 
pneumoconiosisMedical Board .What the Radiologist found 
- on cxamining it has been mentioned in the findings of the 
suid medical examination . The Area MedicalOfficer (MW . 1) , 
referred to it and explained as follows in para - 3 of his 
deposition : 


The action of the ngjanagement of Victoria West 
Collicry of M / S , B .C . C .L , In not declaring the concerned 
workman named Sh . Sukhram Pasi ( U .G . Leader )modically 
unfit was not justified . The concemed worhman be declared 
medically unfit for his duty i.e. permanently disabled w .e.f. the 
datc of his last medical examination by the Pneumoconiosis 
Medical Board i e . 10 - 1 -44 and the social security benefit of 
employment to dependent as per clause 971 of the NCWA - V 
be extended to him w .e . . the said dale . 


" In lliç mcdical papers concerning examination by the 
Board in 1994 , the Radiologist has reported that from 
the X -Ray photo be suspected that it might be a case of 
Preumonistis " of RMZ i.e. middlc 20110 of right Jung . 
Pncunionistis mcans acute inſection of ling tissues. 
Pueumoconiosis of coal workers means dust deposit 
inside lungs resulting in Fibrosis of lung tissues . 
Pneumonitis is totally different from pneunioconiosis in 
us much as pneumonitis is caused by bacterial or may 
bccven by viral infection . The report of the Radiologist 
dated 10 -1 - 94 in respect of Sukhram Pasi reveals that it 
was a case of pneumoconiosis associated with 
suspected pneumonitis." 


The reference is answered accordingly , 


R .S . MISHRA , Presiding officer. 


75 FORTI, 28 796, 1999 


The aforesaid materials categorically reveal that at least 
since 1992 the concerned workman had been suffering from 
other associated complicacics besides pneuinoconiosis . 


T. 36. 1722 . Ef four fuf.144 , 1947 ( 1947 47 
14 ) 4712 17 37787 , 14 ARTIT. FT ÁTVA . am 
के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट 
औद्योगिक विषाद में केन्द्रीय सरकार औद्योगिक अधिकरण आसनसोल - 4 
के पंचाट को प्रकाशित करती है , जो केन्द्रीय सरकार को 27 -5 - 99 को 
VICTYBT 971 
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* 


fear 


New Delhi. the 28th May, 1999 


10 . It is pertinent to recollecthere that according to the 
inedical opinion of the ChiefMedical Officer of the Company 
(WW . 1), as expressed by him in para -3 of his deposition , unless 
the case of a workman suffering from 10 % Pneumoconiosis is 
associated with consequential coinplicacy if any orany other 
associated disease , 10 % categorisation by itself does notmake 
the workman unfit for his occupational work . Here it is 
# ssociated with related ailments . Admittedly on earlier 
( ccasions i.e . in 1988 and 1990 the Pneumoconiosis Medical 
ibrard had given categorical opinion regarding fitness of the 
parkman for duty . Tlie most significant point is that the same 
Medical Board did not give any opinion at all in the Medical 
cxamination dated 10 - 1- 1994 regarding fitness or unfitness for 
duty . The primary duty of the Pneunoconiosis Medical Board 
was to give specific opinion regarding fitness or unfitness for 
duty and the Medical Board Suppressed its opinion . The 
managementalso did not refor the matter beck lo dic Medical 
Bourd for asccraining its specific opinion in thematic What 
prevented the Mcdical Board to opine atleast that the workman 
was fil for duty ? The aforesaid back - drop that the workman 
hud bcen sutſering from associalcd complicacics besides 
Pneumoconiosis more than satisty that theMedical Board did 
not deliberately give any opinion regarding fitness or 
vufitness for duly possibly with a view to concal the real state 
that the workman was unfit for duty , particularly because of 
the associated complicacies. 


S . O . 1722.- - Inpursuance of Section 17 of the Industrial 
Dispute aci, 1947 (14 of 1947), the Central Govemmenthereby 
publishes the Aivard of the Central Govemment Industrial 
Tribunal Asansol- t as shown in the Annexure in the Industrial 
Dispute bctween the employers in relation to ulic management 
of B . C . C .L and their workman , which was received by the 
CentralGoverninent on 27- 5 - 1999. 


No. L - 22012 / 269/97 - IR /( C -1 )] 


V .S .A . S.P . RAJU ,Desk Officer 


ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL , ASANSOL 


REFERENCE NO . 14 OF 1998 


Present: Shri R .S .Mishra, 

Presiding Officer 


Partics: Employees in relation to the jnanagement of 

Demagoria Colliery of M /s. B . C . C . Ltd ., 


11. The facts justify the inference that the management 
ought to have declared the concçrned workman medically 
unfit for his duty i. e. permanently disabled on account of the 
occupational discase coupled with the associated ailments 
and ought to have extended the social security bcncfit as per 


AND 
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Their Workman . 


mnagement of B .C .C .L . and their workman ,which was received 
by the Central Government on 27 -5 - 1999 , 


APX arances : 


(No. L -22012/33/ 93- IR ( C -1 )] 


For the Employer : 


Shri P .K , Das, Advocate 


V .S . A . S . P .RAJU , Desk Officer 


For theWorkman : 


Shri S .K . Singh , Branch 
Secretary of the Union 


ANNEXURE 


Industry 


Coal. 


BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL , ASANSOL 


State 


West Bengal 


REFERENCE NO . 23 /93 


Dated , the 18th May, 1999 


AWARD 


Present: Shri R . S .Mishra , 

Presiding Officer. 


Parties : Employees in relation to the management of 

Demagoria Collicry ofMs. B .CC.Lid ., 


The Government of India in the Ministry of Labour in 
exercise of the powers conferred on them by clause (d ) of sub 
section ( 1) and sub- section (2A ) of section 10 of the Industrial 
Disputes Act, 1947 has referred the following dispute to this 
Tribunal for adjudication by the Government of India , Ministry 
of Labour s O . M . No . L - 22012 /269/97/1R ( CM -II) dated 12 -6 


AND 


Their Workınan . 


1908 . 


Appearances : 


For the Employer : 


None. 


" Whether the action of the management of Damagoria 
Colliery of M /S . BCCL in not referring Sh , Bhim Dusadly, 
General Helper to Apex Medical Board for assessment 
of corect age is justificd ? If not, to what relief the 
workman concemned is entitled ?" 


For the Workman : 


Nonc 


Industry 


Coal. 


2 . The Branch Secretary of the union physically appeurs 


State 


West Bengal 


. 


3. Hence No Dispute Award is passed . 


Dated , the 18th May , 1999 


R .S .MISHRA, Presiding Officer 


AWARD 


As farmi , 28 776, 1999 


ast. 371 . 1723. — Haifitas far fr44, 1947 ( 1947 
14 ) EN 173944 , 19 OR HIFI.CA . # waris 
के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट 
औद्योगिक विवाद में केन्द्रीय सरकार औद्योगिक अधिकरण आसनसोल - 4 

ATE fyri test t , 514 Fear # 27 -5 -99 
प्राप्त हुआ था । 


Tlic Government of India in the Ministry of Labour in 
exercise of the powers conferred on them by clause ( d ) of sub 
section ( 1) and sub -section (2A ) ot section 10 of the Industrial 
Disputes Act. 1947 has refeited Uic following dispute to this 
Tribunal for adjudication by tic Goverment of India,Ministry 
of Labour s O . M .No L - 22012 (33 )/93 -IR ( CM - I) dated 
20 -5 - 1993 


[ . T -22012 /33/93 - 377 $.3717.( F - 11 ) ] 


" Whether theaction of themanagement of Damagoria 
Colliery in not protecting thic wages ofShriKeso Prasad 
at the time of fixation at the time of regularisation in 
calcgory I job from wagon loader in the year 1983 is 
justificd ? If not, to whatrelief thicii orkman conccmed 
iş cntitled ?" 


वी. एस. ए. एस. पी. राजू, डैस्क अधिकारी 


New Delhi, the 28th May, 1999 


2 In spite of several adjournments the union neither 
appears nor takes any stcp li sceni that they are no more 
interested in the dispute. 


3 Hence No Dispute Award is passed 


S . O . 1723. - In pursuance of Section 17 of the Industrial 
Dispute act . 1947 ( 14 of 1947), the CentralGovenuncnthereby 
publishes the Award of the Central Government Industrial 
Tribunal, Asansol- 4 as shown in the Annexure, in the 
Industrial Dispute between the employers in relation to thic 


RS MISHRA . Presiding Officer. 
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faroft, 28 75 , 1999 

is engaging 200 hopers and more than 457 Wharfwall labour 

known as chattiayya. They were cngaged through contractors 
T. 37 . 1724 . Hafa fara afufH, 1947 ( 1947 of 

from 83 to 85. These workers were carlier engaged for wagon 
14 ) T 17394Y # , # 512 FOR HHVA .Toen loading and chattaiya works since 1981. The contractors uscd 
संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में निर्दिष्ट औद्योगिक to give fakc names to the labour and labours were not paid 
विषाद में केन्द्रीय सरकार औद्योगिक अधिकरण जबलपुर के पंचाट को 

correct wages. Hopers engaged through the contractors were 

inade to work on grills and used to break coal picces into 8 
wolfra ofisi , 2 9 abr af 23 -4 - 99 # X197 TST T 

inch size . This coal was ſcd to the Bankers belt and this was 
[ 191 - 22012/3/85 - 51 - V ] taken tod the Railway wagons. The stones and other outside 
OTVA.Q. TH .4 . ra , to safrakt 

patta was also collected manually. This action is a part of 
New Delhi, the 28th May , 1999 

loading the process. The money workers used to brcak big 

picccs of coal brought from the mines into its mother picces. 
S . O . 1724 . — In pursuance of Section 17 of thc Industrial 

The entire coalproduced was supplied to NTPC which required 
Disputes Act, 1947 ( 14 of 1947), the CentralGovernmenthereby 

coal of 8 inch size without stones, shale and foreign material, 
publishes the Award of thc Central Government Industrial 
Tribunal Jabalpur as shown in the Annexurc in the Industrial 

3. The chattaiya labour used 10 stake well pieces of 
Disputc between the enployers in relation to the management 

coal, to pick foreign material and to break big coal into small 
ofC .C .L . and their workman , which was received by the Central 

pieces. The coal supplicd to NTPC was according to 
Governmenton 23 -4 -1999 . 

specification . This work was of permanent nature . There is no 

machine to pick up separate stoncs, shale and bend coal. This 
[No L -22012/3/85-D - V.] 
V .S .A . S .P. RAJU , Desk Officer 240 days continuously within 12 months. The contractors 

changed but workers remained for years. All this work are 
ANNEXURE 

covered by mining operations and prohibited by abolition 
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL and regulation of contract labour Act. This work cannot be 
TRIBUNAL , CUMLABOUR COURT, JABALPUR (MP) done by the labour of the contractor. It has got to be done 
PRESIDING OFFICER - SHRID . N . DIXIT 

departmentally . In reality the labour was cmployed by the 

CCL and in order to escape liability , the help of contractors 
CASE NO . CGIT/LC /R /110/ 85 

has been taken . The labour was notpaid wages as perNCWA 
GeneralManager, 

II and later on NCWA. III. Even after 6 -6 - 85 , the work was 
Jayant Project ofCCL , 

donc by other contractors. The contractors got themselves 
P. O Jayant Colliery , 

registered only in 1983 but they have given number of workers 
Distt . Sidhi (MP ) 

Applicant 

much less than the employec The workers were paid on piece 

rate basis . In the wage sheet singnature of the workers were 
Versus 

not taken . The naute of work done by the workman is a 
The Joint General Secretary, 

permanent nature and they could not be employed through 
Coalfields Labour Union , 

contractors , The Union prayed for award that these workers 
Main Road Hajaribagh , 

are of the CCL and they be given to the benefits of the regular 
Bihar. 

Non - applicant 

employees of the CCL . 
AWARD 

4 . According to management, the reference is bad in 

lawand not maintainable because there is no industrial dispute 
Delivered on this 3 1st day ofMarch , 1999 

in the cye of the law in the present case . This court has no 
1 The Ministry of Labour, Government of India vide jurisdiction to adjudicate the same. The reference is extremely 
order No. L - 22012 (3 )/85 -D . V dated 25 -6 -86 has referred the vague and does not specify the datails of contract labour. The 
following dispute for adjudication by this tribunal: 

appropriate Government has not applied its mind and made a 
" Whether the management of Central Coalfields Limited 

reference in mechanical manner. The sponsoring union has 

no locus standi to sponsor the present dispute . This union 
in their Jayant project is justified on engage 200 hopers 

has no existence in the Jayant project. There was no employer 
and 457 Wharfwall contract Labour to do the work of 

employee relationship between the labours and the 
coal breaking, crushing, shale and stone pickings 

management. The demand of the sponsoring union was 
brcaking, stacking and on operations relating to the 

different and the reference is entirely different. 
Hopers wharſwall . If not to what the workmen are 
entitled ? " 

5 The Jayant Project is a mechaniscd open case mine 
2 . The contention of the Union is that the Central 

with highly sophisticated machinery . The entire production is 
Coalfields Ltd ., Jayant Project ( now northern coalfields Ltd.) 

diverted to Shakti Nagar Power House of NTPC . The contract 
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reference. The Honourable Supreme court in the case of D . N , 
Ganguly. AIR 1989 - SC - 1018 has stated that:-- 


for pit complex was given to Heavy Engineering corporation 
Ranchi in June - 80 and this project was to be completed in 28 
months time. This project was not completed and as such 
from Oct-82 to 14 - 3 - 85 , the work of this unit was executed by 
contractors. The contract was given for specific job and not 
for cmployment of labour. As soon as this machinery was 
delivered by Heavy Engineering corporation , the contractors 
were removed from the job . From 14 - 3 -85 , no contractor is 
working for the management at the Jayant project . The 
managementwas justified in engaging the contractors for this 
work . The contractors never performed the work of crushing 
of the coal. The work relating to hopers is not prohibited 
under the Contract Labour (Regulation and abolition ) Act. 
Themanagementwas all along registered under the Contract 
labour (Regulation and abolition ) Act . The contractors have 
been given the job were also registered under this Act for the 
relevant penod . The work was of purely temporary nature . 
From 1985 , there is no longer need of the work which the job 
contractors were doing because this unit is completely 
mechanised . The management has no obligation to provide 


" The Act does not expressly confer any power on the 
appropriate Government 10 cancel or supersede a 
reference made under s. 10 ( 1) of the Act . Nor can such 
power be claimed by implication on the strength of $ .21 
of the General Clauses Act The rule of construction 
enunciated by S . 21 of the General clauses Act in so far 
as it refers to the power of rescinding or cancelling the 
original order cannot be invoked in respect of the 
provisions of S . 10 ( 1) of the Industrial Disputes Act. If 
theappropriate Government hasno authority to cancel 
or revokc a notification issued under S . 10 ( 1 ) the 
bonafides of the Government can hardly validate the 
impugncd cancellation . AIR 1953 SC -95 Expl. and Disting 
1958 -( 2) Lab LJ 198 AIR 1958 Cal 208 Overrules , 1958 ( 1) 
Lab LJ 50 (Kerala ) and (5 ) AIR 1955Mad 45 . DistingAIR 
1956 Pat 449 AMirmed " 


10 . Thus the 2nd reference by the Central Govt. is a 
complete usurption of jurisdiction 


11. The 2nd contention of themanagement is that there 
was no industrial disputc cxisting are expected to crcate of 
dispute. Inſact the Union did not raisc any demand and the 
management has not refused to consider this demand . The 
domand raised by the Union is something different than what 
has bcen referred to this tribunal. In the absence of a specific 
demend there can be no reference and if a reforçnce is made 
cwithoul such demand it is bad in law . 


did not require any additional workers The submission of the 
management is that the present reference be rejected and it be 
declared that the claiments are not entitled to any relief. 

6 By order dated 13 -2 - 87 this court made the following 
contractors party to this case 

1. M /s. R .B . Traders 
2. Ms Bhaiyelal Shukla 
3. M /s. M .K . Shipping and Chartering Co. 

The Contractors appeared in this court in fits and starts 
and thcir contribution is insignificant. 

7. The hearing of this case being placed on various 
parts of the country i.c. Delhi, Banaras, Singrauli, Jabalpur 
ctc, in order to facilitate the parties to put up their case before 
this tribunal. Every cffort has been made to give opportunity 
to all the parties to put their case to this court 

8 . The first contention of the management is that the 
present reference is bad in law and without jurisdiction . The 
first refcrencc date 26 -29 /11 /85 by the Central Govt , was 
amended by the Central Govt, and by order dated 86 has 
amended the reference, the following additions were made : - 

" 200) hopers and 457 wharſwall shalc and stonc pickings 
breaking stacking and on operations relating to the hopers 
and wharſwall." 

The Central Govt. actually cancelled the first reference 
and has made the second rcfcrencc . According to the 
management, this power is not vested in the appropriate 
government. 


12 In the present casc, the Union did not question the 
right of the management to employ contractors for the job 
work Their demand is that workers be treated as eployees of 
the CCL This demand is not the subject matter of the present 
reference Thus the matter in reference and the demand of the 
Union are two different things. As such a Central Government 
can not have made the present reference . 


13 Thc Honourablc Supreme Court in the casc of Sindhu 
Scillçmenis Corporation Lid . versus Industrial Tribunal of 
Gujarat and others reported in AIR 1986 -SC Pagc -530 has held 
as follow s — 


" An Industrial disputç . defined , must be a dispute 
between the employer and cmployces, the Govt . had to 
come to an opinion that an Industrial Dispulc exists and 
that opinion can only be formed on the basis that there 
was a dispute between thc cmployer and the employec. 
Where the retrenched cmployce and the Union had 
confined their demand to the management to 
retrenchment compensation and did not make any 
dçmand for reinstalcmcnt. the reference made by Govt. 
under Section 10 in respect of reinstatement is not 
competent Thc only reſcrcncc that the Govt, could have 
made had to be related to payment of reirçnchment 
compensations. " 


9 . Once the reference is made, the power under Sec 
10 (c ) of the Industrial Disputes Act 1947 is exhausted and the 
Central Govt becomes devoid ofany power to cancel the said 
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dispute between the employees and the employee and such 
relationship has not been cstablished by the union the only 
question referred iswhether the managementwas justified in 
engaging contract labour. The right of management to 
cngage contract labour is not an industrial dispute . 

21. The union has referred to the judgement of standard 
vaccum case reported in AIR - 1978 SC - 948 . In this the case 
order of refercnce is differently worded and the specific 
question was whether the worker should be treated as workers 
of the standard vaccum rcfincry and wage scale and condition 
of service that are applicable to the workers of Ihc Co. should 
be given 10 the employecs. This dispute was covered under 
the industrial disputc act. This judgement given a detailed 
analysis of the act In the present case , the dispute is not 
covered with the employmçnt. This the present reference is 
had because the maticr rcferred is not an industrial dispute . 


22 . The next contention of the management is that an 
cmployent of contracı labour is covered by the contract 
labour ( regulation and abolition ) act 1972 . The only remedy is 
under this court and Industrial Disputes Actas no application 
whal so cver to the said dispulc 


14 . The 3rd contention of the managment is that the 
matter referred in the present referance is not an Industrial 
dispute as such this reference is without jurisdiction and 
usurption of jurisdiction . 

15. An Industrial Dispute is defined under Sec-2(k ) of 
the 1. D . Act as follows : 

**Industrial Disputes means any dispute or difference 
between employees and employers and between 
employers and workmen or between workmen and 
workmen which is connected with the employment or 
non -cmployment of the terms of employment or with 
the condition of labour or any person ." 

16 . The right of employer to employee a contractor is 
not an industrial dispute . The matter referred lo any this 
particular case is notan Industrial Disputc. The Central Govt. 
thereforc had no jurisdiction to make the present reſercnce. 

17. The next contention of the management is that the 
referencc is ſactually incorrect. It is assumed that 200 persons 
were engaged as hopcrs and 457 wharfall contract labour 10 
do the work of coal brcaking crushing , shale and stone pickings 
and breakings, stacking and an operation relating to the 
hopers and wharfwall . In reality this work did not exist. In any 
case this was a disputed question and as such , thc Central 
Govt, could not itself decide the disputed matter and then 
makc a reference . 

18 . The management denicd that the workman were 
doing the work stated in the reſcrence . Thus factually there 
was a difference between the Union and thc engagement about 
thc number ofworkers as well as difference about the nature 
of work they were performing . Till this dispute is resolved the 
Central Govt. should not have mentioned in the reference 
about the number of workers and the nature of work they were 
doing . In this connection, the Honourable supreme Court in 
the case of Ram Avtar y /s Statc ofHaryana , AIR 1985 SC -pg 
915 has held as follows: 

" The Govt performsan administrative act whic cither 
making or refusing to make a reference under S - 10 ( 1) it 
cannot delve into the merits of the dispute and take 
upon itself the deterination of lis . That would certainly 

be in excess ofthe power conferred by S . 10 ." 
Thus the Central govt should not have assumed the number 
ofworkers and the nalure of work they performed . The present 
reference is bad in this point also 

19 . The next contention of the management is that there 
was no employer employees relationship in the present casc. 
In the present casc , the workers were employed by the 
contractor, paid by the contractor and controlled by the 
contractor. There was no employer and employcc relationship 
between the workmen and the management. Thereforç tho 
reference could not have been made by the Central Govt. 
. 20 . An Industrial Dispute arise when there is an cmployer 
and employee relationship . In the present casc , there is no 


23 Thc Contract Labour (Regulation and Abolition ) 
Act 1970 is a complcic code in itself. It provides for various 
conditions like rcgulansation, maintenance of registers, powers 
of the Govt to private contract labour, appeal and prosecution 
etc. When the matter is specifically covered under a complete 
code , the only remedy of level is under the said code and no 
other chacımcnt like Industrial Dispule Act , The Industrial 
Dispulc Act has no application about the dispute in respect 
of contract labour The supreme court has held in the case of 
State of Punjab vis labour cour Jalandhar AIR 1979 - SC that 
in casc gratuity was claimed under Scc - 33 ( C ) (2 ) of the I.D . 
Act and thc court held that IID Act has no application even if 
the account is not paid . This was found to be correct. Thus 
where a complete provided of the remcdics, the dispute 
covered by that couri cannot be referred to this tribunalby a 
reference under Scc - 10) of the Industrial Disputes act. 

24 The next point for consideration is whether the 
2nd reference could have been made to this tribunal without 
change in circumstances arc now materialwhich could notbe 
placcd caslıçr Thc CentralGovt, has considered of the niaterial 
available and made the first rçference by order dated 29 - 11- 85 . 
After that there was no correspondences between the Union 
and Ilic management There is no record that after the first 
reference in additionalmatter was placed before the Central 
Govt there is no change of circumstances between the 1st 
rcfcrcncc and thc 2nd reference Thc Management has filed 
their written statementbefore this court yet the management 
was not given noticc lo show causc why ſirsi reference bc 
amended and 2nd reference be made to this court. In all fairness 
the management would have been given notice and in case 
thcy choosc ilicy also would have been given a hearing before 
making a 2nd reference to this court This was not donc, the 
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addition in the 2nd reference was made without any new , 
material and without any i-píication of individual. 


i 


25. The Horrible supreme court in the case of 
Hochtief Gaos versus State of Orissa reported in 1975 has 
held as under -- 


" The Executive has to reach their decisions by taking 
into account relevant considerations. They should not 
rcfuse to consider relevantmatter nor should they take 
into account wholly irrelevant or extraneous 
consideration . They should not is direct themselves on 
a point of law . Only such a decision will be lawful. The 
courts have power to see that the executive acts lawfully. 
It is no answer to the exercise of that power to say that 
the Executive acted bonafide nor they have bestowed 
painstaking consideration. They cannot avoid scrutiny 
by courts by failing to give reasons. If they give reasons 
and they are not good rcasons the court can direct to 
reconsider the matter in the light of relevant matters, 
though the propriety,adequacy or satisfactory character 
of these reasons by not be open to judicial scrutiny . 
Even if the Executive considers it inexpedient to exercise 
their powers they should state their reasons and there 
must be material to show that they have considered all 
the relevant facts . AIR 1960 SC 1223 and AIR 1964 SC 
1617 and 1968 AC997 Rel. on . 


misdirected itself in pointof law in wholly oitting to take 
into account the relevant considerations. It had failed 
to realise that in effect the contractor employed labour . 
for the company who was the real paymaster. It had 
failed to take into account the fact that the worker 
wanted the bonus from either the company or the 
appellant. Naturally the workman were not interested 
who paid the as long as they were paid . 

26 . Applying this test , I find that the reference is bad in 
law . The Central Govt. has ignored the material facts and has 
considered irrelevant and immaterial facts , the Honourable 
supreme Court in the above case has struck down reference . I 
hope that the reference is bad in law . 

27 . The Union has no locus standi at Singrauli, They 
have no obsership . The Union which made the reference has 
no legal existence . The witness of the management has stated 
this fact in their affidavits filed in this court. They have been 
cross examined on this point. 


The company and the appellant contractor entered 
into a cost contract for executing the foundation and 
civil engineering work of company s rollingmills . Under 
the contract the company had to pay for the material 
and labour and the contractor got paid only for its 
professional services . The Govt. referred the dispute as 
to whether workinen of the contractor were entitled to 
bonus and if so what would be the quantum . The 
appellant contractor made an application beforc the 
govt . praying for modification of the referring order, by 
adding the company as a party to the reference and also 
adding an additional clause at the end namely. Ifbonus 
is payable who is responsible for payment of bonus to 
the workmen . The Govt. passed the impugned order 
that there was no material to include the company as a 
party to the dispute. Held that the order of the Govt. 
was unsustainable. The Govt. directed to reconsider 
the matter and 1969 LAB IC 1034 (Orissa ),Reversed. 


28. The Union was registered in the State of Bihar. It 
hasno jurisdiction 10 operate the Singrauli as it has not been 
registered in HP. The constitution of the Union does not permit 
others of the contract labours . The Union has not produced 
any resolution between the Union and the management to 
prove that the Union was authorised to raise a dispute . 

29 . The Management witness Shri R . S . Garewal has 
stated in page 3 of his evidence that “ The coalifiled labour 
union never existed at Jayant or singrauli Area from 1986 to 
1988 . It did not operate within this period . It has not raised the 
dispute regarding which the reference has been made directly 
with the management, This Union has no locus stand in this 
area and among workers. 

30. The management witness Shri Dinesh Singh has 
stated in para -9 ofhis affidvit that he never saw Smt. Ramnica 
Gupta on worksite of the contractor. According to him , no 
regularworkman was a member of the concerned union at that 
time. Thus from the evidence of Shri R . S . Garewal and Shri 
Dinesh Singh it is established that in the JayantProject coal 
fields labour Union was non - existence . 


Neither the Labour Commissioner nor the Govt . 
noticed that this contract is not one of the usual kind 
wherein a contractor undertakes to do a certain work for 
a certain su . In that case the question of profit and loss 
or as between the contractor and the party for whom he 
is executing the work any question as to whom was to 
pay Labour would at arise whether it is with regard to 
wages or bonus. 

The Govt s order really amounted to an outright 
refusal to consider relevant matters and the Govt. also 


31. Thc Honourable Supreme Court in the case of Gujrat 
Electricity Board versus HindMazdoor Sabha AIR - 1995 - SC 
1853 has stated that only contract labours themselves can 
raise a dispute regarding abolition . An outside union which 
operates in Bihar has no jurisdiction to raised this dispute . 
Thus this Union does not represent the workman and has no 
locus standi. 

32. From the term of reference, it is clear that the question 
referred is whether the management was entitled to engage 
contract labour for particular work . The Supreme Court in the 
case of Gujrat Electricity Board has specifically rules that it is 
only Central Government who alonc can take a decision for 
the abolition of contract labour and hold whether the contract 
labour is justified or not. This tribunal has no power to give 
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references were expressed to say whether the proposed 
closure of the business was proper and justified . In 
other words, by the reference the tribunals were not 
called upon by the Govt. to adjudicate upon the question 
was to whether there was in fact a closure of business 
or whether under the pretence of closing the business 
the workers were locked out by the management. The 
references being limited to the narrow question as to 
whether the closure was proper and justified , the 
tribunals by the very terms of references, had no 
jurisdiction to go behind the fact ofclosure and inquire 
into the question whether the business was infact colsed 
down by the management." 

37. In case of Calcutta Electricity Supply Corporation 
versus Calcutta Electricity Supply Workers Union reported in 
AIR -1965 - SC -Page. 1191 the Honourable Supreme Court has 
laid down as under : 


such finding. If this tribunal gives the finding that contract 
labour should not be employed than that will amount to a 
decision to abolish contract labour. The Supreme Court has 
held that such a decision cannot be given by an Industrial 
Tribunal , it is beyond the powers of the tribunal after coming 
into force of the said Act. On this ground alone, this court can 
not entertain the dispute . 

33. This tribunalhas been created under the provisions 
of Sec -7 (a ) of the Industrial Disputes Act only to decide the 
matter referred to it. Sec- 10 (4 ) of the D Act is reproduced 
below : 

“ Where in an order referring an industrial dispute to a 
Labour Court, Tribunal or National Tribunal under this 
section , or in a subsequent order, the appropriate 
Government has specified the points of dispute for 
adjudication, the Labour Court or the National Tribunal 
as the case may be shall confine its adjudication to 

points and matters incidental thereto ." 
It is therefore clear that this tribunal can only decide particular 
dispute referred by the appropriate Govt. Whether the contract 
is sham or the workers are entitled to regularisation on specific 
point. This point have not been referred by the Central Govt. 
Thus this court cannot enlarge the scope of reference and 
decide the matter outside the terms of reference . 

34 . Whenever the Central Govt. wanted to refer the 
dispute for regularisation or other relief they have specifically 
said so in the schedule of reference. There are several 
references pending in this court where such a specific reference 
has been made. Themanagement has filed copies of reference 
in case No. R / 59/95 and another referencc dated 21 -4 - 93 to 
illustrate their arguments. In both these references, specific 
reference is about regularisation and absorption of workers 
engaged by the contractors. As against this in the present 
case , the reference is not about regularisation and absorption . 

35. In the case of Gujrat Electricity Board cited above, 
the terms of reference states as follows: 

“ Whether the workers whose services are engaged by 
the contractor and who are working in the NTPC of 
Gujrat Electicity Kukebi can legally claimed to the 
employees of CEB ". 

36 . The Honourable Supreme Court in the case of Potery 
Mazdoor Panchyat versus Perfect Pottery Co . reported in AJR 
1965 - SC -Page 1191 thc Honourable Supreme Court has laid 
down as under : 

" Having heard a closely thought out argumentmade by 
Mr. Gupta on behalf of the appellant, we are of the 
opinion that the HC is right in its view on the first 
question . The very terms of the references show that 
the point of dispute between the parties was not the 
fact of the closure of its business by the respondent 
but the propriety and justification of the respondents 
decision to close down the business. That is why the 


" In construing the terms of reference and in determining 
the scope and nature of the points referred to the 
Industrial Tribunal the courtmust look at the order of 
reference itself. It is only the subject matter of reference 
with which an Industrial Tribunal can deal." 

38 . Similar situation has been dealt in the case of 
Mathura Prasad Shrivastava and another versus Sagar 
Electricity Supply Co. Ltd. reported in 1966 -2 -LLJ-Pg. 307 has 
held that 

" If the question whether the concerned coolies were 
the employees of the company or of an independent 
contractor was not raised in the reference that question 
cannot be considered indirectly in such reference." 

39 . All the judgements clearly state that there is no 
provision for travel beyond the terms of reference in any 
decision which was not directly referred will be outside the 
jurisdiction of this tribunal . 

40 . The arguments submitted by the Union that they 
have demanded regularisation of the workers when they raised 
the dispute before AIC ( C ). This demand cannot expand the 
termsof reference. It was for the CentralGovt. to decide finally 
what matter should be referred . It is not necessary that every 
dispute raised can be referred . The management has taken 
initial objection in the written statement that the terms of 
reference cannot be cnlarged . The Union if they were not 
satisfied with the terms of reference who have approached 
the Central Govt. for modifying the reference . This is not been 
done. The Union estopped from challenging the terms of 
reference . The Union has alleged that the workers were 
employed in prohibited category . This is denied by the 
management. The management has stated in the written 
statement that in the Jayant project in the coal, there is no 
shale and stone. This has been further stated in the evidence 
of management witness Shri B . N . Rao and Shri R . S . Garewal. 
This again is matter of reference by the Central Govt. This 
tribunal cannot gointo this question as it has not been referred . 
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The parties cannot claim any relief beyond the pleading . The workmen and their fathers name was given , a confusion was 
Honourable Supreme Court in the case ofMunicipal Connittee crcated about thcsc 45 workinen . In the present casc even the 
Tauru Versus Harpal Singh and another has held as follow s :- -- naincs of theworkmen are riot picniluncd . 
" Even in labour matiers , the clainant goes before the 

46 In the award the identity of thc beneficiary is 
court or tribunal with a casc and it is upou thc merits of necessary in order to pass the cffecuve award so that it can be 
that case that relieſ is to be granted or refused to him to implemented It is very necessary that in the reference , the 
look to his case is not look al technical: ties. Tliere is no identity of the claimant is clear and unanbiguous 
substantial justice when the court or Inbunal gics relics 
10 vorkmon which is on a basis that is totally contrary 

47 In case of workman of M /s Shalimar Works Lid . 
to the basis upon which he approached the court/ 

VCTSus reported 131 AIR 1959 - SC - PA - 1271 tlıç Supreme Court 

hiis obscrved that if the reference is bad as no names of the 
tribunal, Substantial justice must be done both to the 
employer and the einployees llic case of first 

workers bilen the order refusing thc rclicf is just and proper 
respondent iſ looked as a whole . Icaves no doubt that 

In para 13 of this judgement thc Honourable Supreme Court 
he descrves no relicſ The Labour Court and the High 

has obsen ed inal the list of the workman supplied was so 
Court could not have overlooked thc inconsistent stand 

bad that Industrial Tribunal did not think it worthwhile to act 
taken by him in the claim statement and his cvidence " 

upon and due to such vigueness, thc workman is not entitled 

for reinstatement 
41. The Union has claimed only following relicf in the 
class of statement of claim 

+ 8 In a casc of reinstatement of workman the identity 

of the workinan should be clear from ihc terns of reference. In 
" Thus prays the Hon ble tribunal to pass Award ilial the word there should be no ambiguily about theworkman . In 
these workers infact and in law workers of ihc CCL and such case without the identity of the workman in the award 
have to be treated as such for the past, present and it is cstccm nsk and will also adversely clect the administration 
future period and are entitled to all benefits as if they of Industrial pcace . There is cuery possibility that 
have been and are regular CCL employees " 

unscrupulous workmen will bc tcmpted to commit forgery and 

cheating because the ward docs not cstablish the identity of 
42 . The iclic claimed by the union has not byccn rcfurred 

the beneficiary. Thero will be multiplicity of cases of the identity 
in the present reference. This relicſ is not incidental 10 the 

ofthe workman is ielt in doubt. As stated above , no cffective 
reſercncc. This is totally a new and independentdemand. Since 

award can bc passed because the reference docs not cnclose 
this matter has not been referred by the Corral Govt . this 

the list of 200 hopers and 457 wharfwall labours. 
relief cannot be given by this tribunal 

19 No contract workers were cniplosed for the sole and 
43 . The dispute betwecn the contractor and the workers 
has been settled by statement dated 4 . 12 -85 wuch is al 

stone pickinys. brcuking and stacking is alleged in the 

ancndcd reference 
conciliation settlementbinding under Scc 18 of thc 1 D Acı 
1947. Under this selllcmcnt, a sum ofRs 3 lakhs 5 thousand 

50 . Witnout prejudice to the above conclusions and in 
has been pand 10 thc workers in full and final scilencil and iddilion to the same tlıç subrussion of the manageincnt is 
their claim . After this settlement, the Union has withidtaun that they were jusulied to engage contract labours Thic Central 
petition pending in the High Court of Madhya Pradesh MP Govt. by amendment reference dated 25 -0 -86 has referred 
No 985 in which the claim ofworkers foi regularisation was only tlıc action of the management in cmploying contract 
made . As the Union has withdrawn this pctition , this mater labour As stated above the Contract Labour (Regulation and 
stands concluded . 

Abolition ) Act as completo code intsyfand the only provision 

10 prolubited contracı labour is in the cractinent. Scc . 10 or 
43A . In the order of reference list of workniçn is not 
enclosed . It only mcntions 200 hopers and 457 wharfwall 

Une Act Puimits the Govt alier duc enquiry to pass order of 

prolubilion . Thus power is not transferred or vested in an 
labours . According to management, the identity or claimants 

Industrial Tribunal established under the ID Act 
is nocessary . In casc thc award is given in favour of the Union , 
it will be difficult to decipher who worc the real claimants and 

51 Themanagement witness Shri BRN Rao and Shri 
who are the imposters. 

RS Grewal luas stated the circumstances under which the 
44 . The identity of the claimants should not be vaguc 

management, Jayantproject was compelled to employ contract 
Al the time of cxecution , the authority should not be at the 

labour This project is one of the major products of Coal Indian 
mercy of any agency. In this respect the reference is vague 

Ltd when internationalcollaboration It is a nicchaniscd open 
and not specific . There is no annexure showing the nameand 

casc minc with luglily soplusticated machmery The project 
identity of the worknian with the reſercncc The identity of the 

rcpori was prepared in consultation with Russian Experts and 
workman is very imporlant 

it was decided to have complcc mechaniscd project for 

cxtraction of coal, crushing and its despatch 
45 In the case of AudKoyla Shramik Sabha Chirimin 
versus SECL un MP No. 1662/ 90 , the High Curt ofMP Jabalpur 

52 Heavy Engineering Corporation , Ranchi was 
by order dated 12 - 12 - 94 has held that the case is reminded 10 awarded thc job of receiving pit complex consisting of crusher 
this tribunal for deciding that who are those workman cnutlcd and part of coalhandling plant in the month of Junc 80 and as 
for cinployment and to decide the identity of the workman . per contract, thc work was 10 bc completed by them and put 
Thus cvet in a casc where in the annexure , the nanic of 45 into commission in a period of 28 months. As per the contract. 
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59 The contract and the licencc issucd by the RLC (C ) 
the statutory authorily all on record 


the crusher should have been in operation by Oc1-82 . However 
this corporation could not complete the work in time. In the 
meanwhile the production of coal has started and demand 
from customçr was very pressing. Under such circumstances, 
the mangement had to give contract ofwork to the private 
contractors , 


60 . As soon as the management installed the plant 
received from Heavy Engineering Corporation , the need of 
contractors no longer existed as this work was done by the 
Engineer The employmentofcontractor was required till the 
supply of crushing spent by the Heavy Engineering 
Corporation . Witness of management has stated that the 
engagement of labour start from 31- 7-65 . From this date , no 
labour has been employed to do the work which the contractors 
were doing 


61 . The management bas further submitted that there is 
no vacant post of labour for giving cmployment of workman 
because all the work is donc by machines. Thç management 
now is employing only very skilled artisons To this category , 
the present workmen do not belong . 


02. The Supreme Couri in the casc of AIR -199)- SC -Pg . 
2054 has held that when there is no vacancy, the question of 
giving cmployment docs not atisc . 


53. The labour cmployed by the contractorwas managed 
by them supervised by them and paid by them The 
management has no interference in the working of labour, 
There was no direct or indirect link with this labour and the 
management 

54 The council for the unoin has argued that three 
things do not prove that labour employed by the contractor 
was working in the supervision and control of themanagement. 
Firstly the management used to supply helmet and boots to 
the labour, Secondly medical aid was given to labour by the 
hospitals of themanagements. Thirdly in thc settlementdeed 
abcut wage of the labour, the management has signed as a 
party . This argument of the union is vchimentally opposed by 
the management. 

55 . The management has explained that ine labour of 
the contractor who was handling the coal was required to 
wcar helmet and boots. This was supplied by the contractors 
to labour. Whenever itwas found that this labour was working 
either helmet or boots or both , the samewere supplied to the 
labour and the price of this articles were adjusted in the bills 
of the contractors. Thus management has established that 
the contractors have paid the price of helmets and boots 
supplied by the management to the labour , 

56 . The management had laid evidence to prove that 
equired medical aid was not supplied to the labour engaged 
Im the contractors . When in the worksite any labourwas hurt 
or sick , then only medical aid was given from the hospitals of 
CCL. If such plea is taken in future by the union , the 
management will not provide the humanity in service to the 
labour. Thus by this plea the union has done this service to 
the labour. 


63 . The failure of the Heavy Enginccring Corporation 
and thc pressure from the customers of the managementmade 
it niccessary to engage contractors for the work This nature 
of work was lemporary and for a short period . This nature of 
work was not permanent It is clear that from 85 till now contract 
has not been given for this work . Had it been permanent this 
work would have been given through some other contractor 
but it has not been donc . Thus shows that the need was 
Icmporary and it camc to an end as soon as the inachincs were 
installed and being to perform , 


64 . It is again rcpcated that in the reference , question of 
regularisation , cmployment of wages of workman has not been 
referred and these points cannot be decided by the tribunal. 
The union has sought in the statement of claim that 3 
contractors work for the management from Feb -83 to July - 85 . 
After a lapse of 14 years, it is not desirable to disturb the 
function of the Jayant Project. The Industrial Court has to sec 
that industrial peace is maintained and no dislocation of 
production results by the orders of the court. 


65 . The Honourable Supreme Coun in the case of 
Deçnanath Versus National Fertilizers Ltd . 1992 ( 1)/SSC -Pg. 
695 has held as under : 


57 . The settlement between labour and the contractors 
is filed in this case . It bears signature of the representative of 
the management by reading the settlement it becomes hcaring 
that officer of the management has signed as a witness. The 
management has not signed as a party but as a witness, thus 
all the circumstances by the union is of non -consequences 
and they do not help the union. 

58. The Supreme Court has repeatedly held that the 
management has a right to arrange its business in accordance 
with their conveniçnce . The reference is invited to 1968 ( 1) 
LJPg-566 Ghatge and Patil employees union versus Ghatge 
and Patil Transport Pvt. Ltd . The management witn¢ss 
Shri B . R N . Roy, Dy.GeneralManagerand Shri R . S . Gerewal 
General Manager have given a written statement justifying 
the employment of contractors in their evidence . The union 
has not reverted this evidence . 


" From the above provisions it is clear that the Act serves 

two foid purposes ( 1) regulation of the conditions 
of service of the workers employed by the 
contractors who is engaged by a principal 
cinployer and (2 ) also provide for the appropriate 
government abolishing contract labour altogether, 
in certain notified processes, operațion or other 
works in any establishment Neither tho Act nor 
the rules framed by the Central Government or 
the appropriate govt. provide that upon abolition 
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Thc parties cannot claim any relief beyond the pleading . The 
Honourable Supreme Court in the case ofMunicipal Committee 
Tauru Versus Harpal Singh and another hasheld as follows — 


" Even in labour matters, the claimant goes before the 
court or tribunal with a casc and it is upon the merits of 
that case that rclicf is to be granted or refused to him to 
look to his case is not look at technicalitics. There is no 
substantial justice when the court or tribunal gives relicf 
to workman which is on a basis that is totally contrary 
10 the basis upon which he approached the court / 
Tribunal. Substantial justice musi be donc both to the 
employer and the cmployees. The case of first 
respondent if looked as a whole, Icaves no doubi that 
he deserves no relict. The Labour Court and the High 
Count could nor have overlooked the inconsistent stand 
taken by him in the claim statenicnt and his cvidcncc ." 

41. The Union has claimed only following relief in the 
class of statement of claim : 

" Thus prays the Hon ble tribunal to pass Award that 
these workers infact and in law workers of the CCL and 
have to be treated as such for the past , present and 
future period and are entitled to all benefits as if they 
have been and are regular CCL employees." 

42 The relief claimed by the union has not been referred 
in the present reference This relief is nou incidental to the 
reference . This is totally a new and independentdemand. Since 
this matter has not been referred by thc Central Govt., this 
rclicf cannot be given by this tribunal. 

43 . Thc dispute between the contractor and theworkers 
has heen settled by statement dated 4 - 12 -85 which is a 
conciliation settlementbinding under Scc. 18 of the I D . ACL 
- - - Lindiwa ilesettlement, a sum of Rs. 3 lakhs 5 thousand 
has beena 

w ard fill and final scltlement and 
their claim , Alier this sctticini , ia has withdrawn 
petition pending in the High Court of Madhya Sh MP 
No. 983 in which thc claim of workers for regularisation was 
made . As the Union has withdrawn this pctilion, this matcr 
stands concluded . 

43A . In the order of referencc list ofworkmcn is not 
encloscd . It only mentions 200 hopers and 457 wharfwall 
labours. According to management, the identity of claimants 
is necessary. In casc thc award is given in favourof the Union , 
it will be difficult to decipher who were the real claimants and 
who are the imposters. 

44 . The identity of the climavislould not be vague. 
At the time of exccution, the authority should no t the 
mercy of any agency. In this respect the refçrence is vaguc 
and not specific . There is no annexure showing the namcand 
identity of the workman with the reference . The identity of the 
workman is very important. 

45 . In the case of Azad Koyla Şhramik Sabha Chirimin 
vçrsus SECL in MP No 1662/ 90 , thc High Curt ofMP Jabalpur 
by order dated 12 - 12- 94 has held that the casc is reminded to 
this tribunal for deciding that who are those workman entitled 
for cmployment and to decide the identity of the workman . 
Thus even in a case where in thc annexurs , the name of 45 
1694G1: 09 - 17 


workmen and their fathers name was given , a confusion was 
created about these 45 workmen In the present case even the 
names of thc workmen are notmentioned . 

46 . In the award the identity of the beneficiary is 
necessary in order to pass the effective award so that it can be 
implcmcnted It is very necessary that in the reference, the 
identity of the claimant is clear and unambiguous 

17 In case of workman of M /s Shalimor Works Ltd 
versus rcportcd in AIR 1959- SC -Pg- 1271 thc Supreme Court 
has observed that iſ thic reference is bad as no names of the 
workers given the order refusing the relief is just and proper. 
In para 13 of this judgement thc Honourable Supreme Court 
has observed that thc list of the workman supplicd was so 
bad that Industrial Tribunal did not think it worthwhile to ack 
upon and due to such vagucncss, thc workman is not entitled 
for reinstatement 

48 . In a casc of reinstalcnicni ofworkman the identity 
of thc workman should be clear from the termsof reference . In 
the award there should be no ambiguity about the workman . In 
such a casc withoutthe identity of the workman in the award 
It is cstcem risk and will also advcrscly cílect the administration 
or Industrial peacc . There is cvcry possibility that 
unschipulousworkmen will bc tcmpted to commit forgery and 
cheating bccausc thc award docs not cstablish the identity of 
the beneficiary . There will be multiplicity of cascs iſ the identity 
of the workman is Icl in doubl. As stated above. no effective 
award can be passed because the reference docs not cnclose 
the list or 200 hopcrs and 457 wharſwall labours 

49. No contract workers were employed for the sole and 
stond pickings, breaking and stacking as alleged in the 
ancndcd reference 

50 . Without prcjudice to the above conclusions and in 
addition to the same the submission of the management is 
That they were justificd to cngage contract labours The Central 
Govt by amendment reference dated 25 -6 -86 has referred 
only the action of the management in cmploying contract 
labour. As stated aboic . Ilic Contract Labour (Regulation and 
Abolition ) Acts complete codic ill itself and the only provision 
10 proliibilcd contract labour is in the enactment Scc . 10 or 
the Act permits the Gov t aſçr duc enquiry to pass order of 
prohibition . This power is not transferred or vested in an 
Industrial Tribunal cstablished under the I. D AÇI 


51 Themanagementwitness Shri B .RN Rao and Shri 
R . S . Garcwal has stated the circumstances under which the 
management, Jayant project was compelled to cmploy contract 
lalour. This project is ond ofihe major products of Coal India 
Lid when inlcrnationalcollaboration . It is a micchanised open 
casc ming with highly sopluisticalcd in chinçry . The project 
report was prepared in consultation with Russian Experts and 
it was decided to have complctc mechaniscd project ſor 
Extraction of coal, cruslung and ils despatch . 

52 Heavy Sneincering Corporation , Ranchi was 
awarded Ihc job orrecciving complex consisting of crusher 

und part of coallanding plant, in the ruonth of Junc 80 and as 
per contract, the work was to be completed by them and put 
into commission in a period of 28 months. As per inc contract , 


3826 


THE GAZETTE OF INDIA : IUNE 19 , 1999 /JYAISTHA 29. 1921 


IPAki II -- SEC . 3 ( 11 ) ] 


CSS 


- - 


- 


- 


- . . . - 


. 


- . 


- 


. - . - 


. - - . - - 


- 


- 


- -- 


- - 


- - - 


- - - - - 


- 


- 


59 The contract and ilic liçcnice issued by the RLC ( C ) 
the statutory authority all on record 


1hc crusher should have been in operation by Oct- 82 Howeves 
this corporation could not complete the work in time. In the 
meanwhilc the production of coal has started and demand 
from customer was very pressing . Under such circumstances , 
the mangement had to give contract of work to thc private 
contractors 


60 . As soon as the management installed the plani 
received from Heavy Engineering Corporation , the cod or 
contractors no longer existed us thus work was done by the 
Engincer. The cmployment of contractor was required till the 
supply of crushing spent by the Ho.lvy Engineering 
Corporation . Wilness of management has stated that the 
engagement of labour start from 31 -7 -65 From this date , no 
labour has been ciplayed lo do thework which the contractors 
were doing. 


61. The management has ſinther submitted that there is 
no vacant post of labour for giving employment ofworkman 
becausc all the work is done by machines Thç management 
now is cmploying only very skilled artisons. To this category, 
the presentworkmen do not belong 


62 The Supreme Court in thic casc of AIR - 19 % )- SC - Pg . 


giving cmployucnt Jocs not arise 


53 . The labour employed by the contractor wasmanaged 
by them supervised by them and paid by them . The 
management has no interference in the working of labour, 
there was no direct or indirect link with this labour and the 
management. 

54 The council for thc ynoin has argued that throc 
things do not prove that labour cmployed by the contractor 
was working in the supervision and controlofthe manageinen 
Firstly the management uscd 10 supply helmet and boots to 
thîc labour. Secondly medical aid was given to labour by thc 
hospitals of thc managements. Thirdly in the settlement dced 
about wage of the labour, the management has signed as a 
party. This argument of the union is vehimcntally opposed by 
themanageinent. 

55. The management has explaucd that the labour of 
the contractor who was handling the coal was required to 
wear helmet and boots. This was supplied by the contractors 
to labour. Whenever it was found that this lotus, wasworking 
cither helmet or boots pr both , the same ware Sold to the 
labour and the price of this articles were adjusicd in ne ? !!" 
of the contractors. Thus management has established thai 
the contractors havc paid the price of helmets and boots 
supplied by the management to the labour. 

56 . The management had laid evidence to prove that 
required medical aid was not supplied to the labour cngaged 
by the contractors. When in the worksitc any labour was hurt 
or sick , then only medical aid was given from the hospitals of 
CCL If such plca is taken in future by the union , the 
management will not provide the humanity in service to the 
labour. Thus by this plca the union has done this servicc to 
the labour. 

57. The settlement between labour and the contractors 
is filed in this case . Il bears signatutc of thc representalivc of 
the inanagement by reading the scttlement it becomes hearing 
that officer of the management has signed as a witness . The 
management has not signed as a party but as a wittiess, thus 
all the circumstances by the union is of non -consequences 
and they do not help the union . 

58 . The Supreme Court has repeatedly held that the 
managenienthas a right to arrange its business in accordance 
with their convenience. The reference is inlyztca to 1968 (1 ) 
LJ P8 -566 Ghatge and Patil employees union versus Ghalge 
and Patil Transport Pvt. Ltd . The management witness 
Shri B . R N . Roy, Dy. General Manager and Shri R S Gerewill 
General Manager have given a written statement justifying 
the employment of contractors in their evidence . The union 
has not reverted this cvidence . 


63. The filure of the Heavy Engineering Corporation 
and the pressurc from the customcrs of the managementmade 
it necessary 10 cnengo contractors for thic work . This nature 
of work was tchiporary and for a short period This nature of 
work wasnot pemunen It is clear that from 85 till now contract 
hasnot been given lor this work . Had it been permanent this 
work would have been given through some other contractor 
but it has not been done . This shows that thc nced was 
temporary and it caincto an end as soon as the machines were 
installed and being to perform . 


64 It is again rcpcatcd that in the reference, question of 
regularisation , cinployment of wages of workian has not been 
rcferred and thcsc points cannot be decided by the tribunal. 
The union has sought in the statement of claim that 3 
contractors work for the management from Fcb -83 10 July -85 . 
After a lapse of 14 ycars , it is not desirable to disturb the 
function of the Jayant Project. The Industrial Court has to sce 
that industrial peace is maintained and no dislocation of 
production results by the orders of the court . 


65 The Honourable Supreme Court in the case of 
Deenanath Versus Nauonal Fertilizers Ltd . 1992 ( 1)/ SSC -Pg. 
695 has held as under . 


" From the above provisions it is clear that the Act serves 

two fold purposes ( 1 ) regulation of the conditions 
of service of the workers employed by the 
contractors who is engaged by a principal 
cinployer and ( 2 ) also provide for the appropriate 
government abolishing contract labour altogether, 
in certain notificd processes, operation or other 
works in any establishment. Neither the Act nor 
the rules framed by the Central Government or 
the appropriate govt . provide that upon abolition 
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(d ) The management was entitled to employ 

contractors for a temporary period for specific in 
the present circumstances. 


of contract labour, the said labour would be 
directly absorbed by the principal employer." The 
Honourable Supreme Court has held that even 
when contract labour employed in contrary to law , 
there can be no jurisdiction to give cmploymen to 
the principal employer. 


(e ) 


The management had no control, provision over 
the employces of the contractors. 


There was no shale and stone picking and 
stacking. The contract were genuine. 


66 . The union argued that the labour employed by the 
contractors can be appointed by the management because 
Vacancies frequently occur. It was further suggested that Coal 
India employees about 7 lakh labours and the presentworkman 
can be adjusted in any of the coal mines . These assertions are 


(8 ) 


The question whether the contract was 
permissible or not is also beyond the jurisdiction 
of this court in the light of judgement of 
Honourablc Supreme Court in the case ofGujarat 
Electricity Board 


(h ) 


The union and its workman have not laid down 
any casc against themanagement. 


68. The reference is notmaintainable . The action of the 
management in employing the contractors is fully justified . 
The union and its members are not entitled to the relief as 
prayed . The award is passed in favour of the management. 
Parties to bear their own cost. 


69 , Copics of the award be sent to theMinistry ofLabour, 
Government of India as per rules . 


31-3 -99 . 


firstly it has to be decided how many posts are vacant and 
then only appoint can be given . The reliance has been placed 
in the judgement of the Supreme Court in Director ofEducation 
(Secondary and another ) versus Pushpendra Kumar and others 
1998 -LAB -IC -2123 that — " having regard to the fact that there 
are large number of posts falling in class IV and appointment 
on these posts I made by direct recruitment the object 
underlying the provision for giving employmentto a dependent 
of a person employed on teaching non -teaching staff who 
dies in harness would be achieved if the said provision in the 
regulation is construed to mean that in the matter of 
appointment of a dependent of a teaching/non -icaching staff 
in a non government recognised added institution dying in 
harness if a post in class II ] is not available in the institution in 
which the deceased cmployee was employed or in any other 
institution in the district the dependent would be appointed 
on a class IV post in the institution in which the deceased 
employee was einployed fund for that purpose a 
supernumerary post in class-IV may be created . If the regulation 
are thus construed the respondents applicants could be 
appointed on a class IV and they could not scek a direction 
for being appointed on a class III post and for creation of 
supernumeary post in class III for that purpose. We arc, 
therefore, unable to uphold the direction given by the High 
Court in the impugncd judgements whereby the respondents 
have been directed to be appointed on a class III post if they 
posses the requisite qualifications for such a post and in case 
no class III post is available , then a supernumerary class III 
post be created for the purpose of such appointinent." 


D . N .DIXIT, PresidıngOfficer 


farett, 4 , 1999 


ant. 371. 1725.--- Tas farang apfeftra, 1947 ( 1947 
T 14 ) # 7 ART 17 37T ** , 12 R $. A. VA . 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औघोगिक अधिकरण, कलकत्ता 
के पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 2- 6 - 99 प्राप्त 
3T TI 


[ #1. 199 – 19011/11/77 - 5 - IVB ] 


a . A. . QH . . 7 4541 314 


66 . The result of the above discussion is that following 
position cmerges 


New Delhi, the 4th June, 1999 


(a ) 


Terms of reference do not permit court to travel 
beyond it and court cannot entertain the claim of 
regularisation of the employment or treating the 
labour as employees of the management. 


S . O . 1725. — In pursuancc of Section 17 of the Industrial 
Disputes Act, 1947 ( 14 of 1947), the Central Government hereby 
publishes thc Award of the Central Government Industrial 
Tribunal Calcutta as shown in the Annexure in the industrial 
dispute between the employers in relation to the management 
of E , C , L , and their workman , which was received by the 
CentralGovernment on 2 -6 - 1999 . 


(b ) 


The question whether the contract was sham is 
also beyond the perview of the reference . 


( c ) 


The names of the claimant-workman is not in the 
reference hence thc claim has to be rejected as 


(No. L - 19011/ 11/77 - D - IVBI 
V. S.A . S.P. RAJ , Desk Officer 
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CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL , AT 

CALCUTTA 


REFERENCE NO . 77 of 1978 


Jobadin Mia 
Lakat Mia 


PARTIES : Employers in relation to the management of 

Dalurband Colliery of Eastern Coalfields Limited , 
P . O . Ukhra District Burdwan . 


TourMia 


AND 


Their workman 


PRESENT : 


Mr. Justice A .K . Chakravarty 

.... ..Presiding Officer 


Mohendra Bhuiya 
Dhanraj Choudhury 
DahuTanu 
Dhobi Jadab 
Srcepati Jadab 
Mahabor Singh 
Rafique Mia 
Bhudu Choudhury 
Nur Mohamed 
Dharamnath Mishra 
Arjun Bhuiya 
Munshi Show 


Appearance ; 


On behalf of 
Management 


Mr. Arunava Ghosh , Advocate with 
Mr. R . Talukdar, Advocate and 
Mr. D . Mukherjee , Advocate . 
Mr. S.S . Chowdhury, Advocate 


On behalf of 
Workmen 


State : West Bengal 


AWARD 


Sukar Show 


By Order No. L - 19011/ 11/ 77 - D - IV (B ) dated 8th 
September, 1978 the Central Government in exercise of its 
powers under section 10 ( 1) (d ) of the Industrial Disputes Act, 
1947 referred the following dispute to this Tribunal for 


1. EidayatMia 
10. Mustafa Mia 
11 Idrish Mia 
12 . Kajiruddin Mia 
13 Ramdhaja Bhuiya 
14 . Rajendra Choudhury 
15 . Silaran ) Tanti 
16 . Chandia Jadab 
17 . Muni Jadab 
18 . Ashok Singh 

Osman Mia 
20 . Sheobalı Choudhury 
21 Md. Safique 
22. Hariniwas Mishra 
23 . Atwari Kanin 
24 Jagadish Show 
25 . Baijnath Show 
26 . Raham Khan 

Meghu Bhuiya 

Netia Bhuiya 
29. Manka Bhuiya 

Naresh Bhuiya 

CM. Kani Kamur 
32. Ramkishun Bhuiya 
33. Sukhendra Sharma 
34 . Ramdayal Bhuiya 
35. Tilok Bhuiya 
36 . Dhaneswar Singh 
37. Amla Kamin 
38. ChampaKamin 
39 . Sk. Ajij 
40. Bonia Rajbhar 
41. Surjug Jadeb 
42. Nanku Tanti 
43. Nandji Singh 
44 . Hridaynandan Singh 


" Whether the action of the management ofDalurband 
Colliery Sub - Area M /s. Eastern Coalfields Limited in 
stopping from work the 156 wages loaders as incntioned 
in the Annexure from 31- 1 - 76 is justified ? If so, to what 
relief are the concerned workmen entitied ?" . 


Ayub Khan 
Sanichar Bhuiya 
Santoki Bhuiya 
Kishun Bhuiya 
Chando Bhuiya 
Ch .Kesho Bhuiya 
Dhani Bhuiya 
Rundin Sharma 


ANNEXURE 


Şahdoo Bhuiya 


$ . No. 


Name 


Father s/Husband s Name 


Siso Bhuiya 


2 


Ramabatar Singh 
Bajrangi Mahato 
Prabhu Bhuiya 


Shri Durga Das 
Shri Bramhdeo Bhuia 
B /Pairu Bhuia 
Shri Benarshi Bhuia 


Allauddin Mia 


1. Chandan Das 
2 Ajodhya Bhuiya 
3. Benarashi Buiya 
4 . Sugia Kamin 
S. Runia Kainin 
6 . Dhamo Bhuiya 
7. Jma Bhuiya 
& Chamdo Bhuiya 


Sbri Ajodhya Bhuia 
L /Bonwari Bhuiya 
Shri Gango Bhuiya 
Shri Ramlal Bhuiya 


Indradco Rajbhar 
Jout Jadab 
Ramdhani Tanti 
Kedar Singh 
Khedaran Singh 
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BunjDas 


Jak her Das 


Munseswar Singh 
RamdhaniChobey 
Chandrika Singh 
Ramnandan Singh 


Horil Paswan 


Saral Ram 


Ramnarayan Pandey 
Siwani Singh 
Kcdar Singh 
Jagat Singh 
Ramcharilor Noonia 
Abup Bhuiya 
Huro Bhuiya 


Musan Bhuiya 
Arjun Bhuiya 
Mahabır Prasad 
Ramu Bhuiya 
Bhado Bhuiya 
Arjun Bhiya 
Nathun Roy 
Bilatu Bhuiya 
BabulalMahato 


Lakhan Das 


Amrit Mahato 


Lakhan Mahato 


45. Adalat Singh 
46. Awadk Kishor Ciobay 
47, Chandralal Singh 
48 . Bindeswari Singh 
49. Bachalal Ram 
50. Lalbchari Pandey 
91. Ram Bachan Singh 
32. Lalan Singh 
53, Bhukan Singh 
54. Sibriarayan Noonia 
55 Khelari Bhuiya 

1. Jogoswar Bhuiya 
37. Maksudan Tanti 
58 . Sarjug Das 
59 . Ch Prabhu Bhuiya 
60. Sukdoo Bhutya 
61. KüttiawatPaswan 
62 Bineswar Bhuiya 
03. Jogeswar Mudi 
64. Mahadeo Ram 
65. Mantadh Manato 
66 . DukhangKamin 
67. Rameswar Bhuiya 
68. Degan Bhuiya 
09. Kaila Bhuiya 
70). Dulia Kamin 
71. Dulari Kamin 
72. Sangeswar Noonia 
- 73 Mimwa Kamin 

74 . Mana Kamin 
75. Ekran Khan 
76 . Kailashia Kamin 
77. Jasadha Kamın 
78 . Piru Mia 
79. Ramanandan Tiwari 


81. Sukaloo Das 
82. Sundra Das 
83. Ramcharan Paswan 
84 . Muns Saw 
85. Payal Bhuiya 
86. Murati Kamin 
87, Arjun Prasad 
88. Sankar Bhuiya 

Chhatan Bhuiya 
90 . Prabati Kamin 
91. Baldco Roy 
92. Basanu Kamin 
93. BajrangiMahalo 
94 Raju Mahato 
95.. Karu Mahato 
36 . Jogendra Rawal 
17. Surendra Tewari 
88 . Baijnath Singh 

9. RudalMishra 
100 Rampujan Choudhury 
101. Jivlal Paswan 
102, jaganath Routh 
103. Baijnath Routh 
104. Mastan Singh 
105. Surebhawan Gararia 
I(X . Taro Noonia 
107. Sant DuhtNonia 
108 . Basabu Kunin 
109. IqldiKamin 
110. IndrawatiKamin 
U1. Khelanon Show 
112. Atowari Bhuiya 
113. Chandeswar Tami 
114 . Dhansi Jasawar 
119. Ramakant Mishra 


Dhanraj Rawat 
Basudco Tiwari 
Birohha Singh 


Lachhuman Bhuiya 
Bhagatandin Bhuiya 
Rameswar Paswan 
Paitu Bhuiya 
Gopi Mudi 
Behert Ram 
Dhoni Mabalo 
Siwrath Jadab 
Chaty Bhuiya , 
Ramü Bhuiya 
Foudi Bhuiya 
Muni Bhuiya 
Ramlaklan Dhuiya 
Chambnia Noonla 
Aklu Nonia 
Singeswar Nonia 
Daud Mia 
Sankaria Bhuiya 
Naresh Bhuiya 


Hira Choudhury 


Amika Routh 
Amika Routh 
Mukhtar Singh 
Lugari Gararia 
Baudhu Nonja 
Try Nonta 
Kuru Bhiya 
Sakti Rabidas 
Rameswar Bhuiya 


Sarju Bhuiya 
Jailo Tanu 
Raghunath Jasawar 
Gourinath Mishra 


AktarMia 


Ramtaraka Tewart 


8 ). Ganga Bhuiya 


Pairu Bhuiya 


116 . Kailash Kamin 


. 


Sanidhor Bhuiya 
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Şamar Tanti 


153. Joginder Tantı 
154. Asgar Ali 
155. Kesia Kamin 


Ganoari Bhuiya 


Sibu Bhuiya 
Chhotan Noonia 
Jayanarayan Pandey 
Babulal Bhuiya 
Bangali Bhuiya 
Natho Bhuiya 


Jagdish Bhuiya 


Kameswar Prasad 
Badrı Bhuiya 
Sukha Turi 


117. Paua Kamin 
118. Goralal Noonia 
119 Krishna Pandey 
120 . Prasadi Bhuiya 
121. Ujir Bhuiya 
122. Tusia Kamin 
123. Shyapati Kaniin 
124 , Narayan Noonia 
125 Prabhu Bhuiya 
126. Kaproowa Kamin 
127 lutanTuri 
128. De.Kailu Bhuiya 
129. Rajendra Noonia 
130. Kajal Singh 
131. Mohendra Jadab 
132 . Ramparikha Singh 
133 . Khal Bahra Show 
134 . Sukhnandan Kurmi 
135. Kamala Debi 
136 . Kalu Singh 
137. Jagdish Roy 
138. Snpati Saw 
139. Budhan Routh 
140 . Balchan Bhuiya 
141. Mungia Kamin 
142 Paresh Das 
143. Tasim Ansari 
144. Ramrup Singh 
145 . Baldeo Singh 
146 . Ramdeo Bhuiya 
147. Gojadhar Bhuiya 
148. Lalu Bhuiya 
149 . Baleswar Jadab 
150 . Lalan Saw 
151. Ramchandra Saw 
152 . Ambika Singh 


Tarai Bhuiya 
Amrit Noonia 
Juttan Singh 
Ramdhani Jadab 
Sukram Singh 
Chandradco Show 
Kashiram Kurmi 
Har Bhuya 
Jagmohan Singh 
Siwsankar Roy 
Baldco Saw 
Phagalu Routh 
Duwarik Bhuiya 
Narkhit Bhuiya 


156 . Svo Charan Ram AnantRam 

2 . Instant dispule for stopping from work 156 Wagon 
Loader as mentioned in the annexure to the schedule from 
31- 1 - 1976 by themanagementofDaluband Colliery Sub - Arca 
ofM /s. Eastern CoalfieldsLimiled ( in short themanagement) 
was raised by thc Khan Shramik Congress, Burdwan (in short 
the union ). 

3. Union s casc . in short , is that the conccmod workman 
who are 156 in number, are the bonaſide employecs of 
Dalurband Colliery and were working there as Truck /Wagon 
Loaders . The management having stopped the work of the 
concerned workman from 31 - 1 - 1976 without any reason , the 
union rasicd a complaint to the Regional Labour 
Commissioner ( C ), Asansolwhich directed Labour Enforcement 
Officer ( C ), Ukhra for enquiring into the matter and to submit 
his report. Pursuant to the said order the L . E .O (C ), Ukhra 
cnquired into somerecords though the management did not 
produced Form - - IVA maintained under the Payment of Wages 
Mines Rules. The L . E . O ( C ) found that the workmen were 
engaged by the management and the bill was prepared in the 
name of one Wagon Loader. It was also found by him that 
these workmen were cngaged by the management. Upon 
subinission of his report, thc R . L C ( C ), Asansol called both 
the parties for discussion on several dates. It is alleged that 
the act of the management for non -maintenance of records 
and stopping the working of the workmen from 31 -1 - 76 without 
any reason was unfair and unjust. Such termination also 
amounts to victimisation . The union accordingly prayed for 
reinstatement of the workmen with back wages . 

4 . The management filed a written statement. It s case 
is that Dalurband Colliery along with two other collieries 
despatches coal by railway as well as by road . The system 
obtaining there is that while wagons are loaded by Wagon 
Loaders, trucks are loaded by the purchasers of coal bymaking 
their own arrangement. Wagons arc loaded by the parmancat 
Wagon Loaders besides some casual Wagon Loaders who 
are deployed as and when necessary. The casual Wagon 
Loaders who are cmployed arc dully listed . There is no system 
of employing unlisted casual Wagon Loaders in these 
colllieries, Management also alleged that none of these 156 
persons, whose names appear in the schedule of reference, 
was ever in the employment of the management cither as 
permanent Wagon Loader or casual Wagon Loader in any of 
these three collierics, including Dalurband Colliery. 
Management has further alleged that there was never any 
occasion or necessity for the Dalurband Colliery to engage 
unlisted casual Wagon Loaders at any point of time and the 


Avilas Das 


Ramjan Mia . 
Ramdayal Singh 
Raghu Singh 
Jangli Bhuiya 
Sukar Bhuiya 
Kashi Bhuiya 
Rapan Jadab 
Bhagwan Saw 
Madho Saw 
Khelari Singh 
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permanentand listed causual Wagon Loaders were adequate 
for lifting of coals to the wagons. Management s positive casc 
is that since the concerned 156 peresons were never in the 
employment of Dalurband Collicry , there was no question of 
stopping them from work from 31- 1 - 1976 . It is alleged that 
some unscrupulous persons have instigated these people to 
make false claim assunng them of the employmentin the collicry 
Themanagement has also alleged that since these concerned 
workmen were never its employees, their names never appcared 
in any register or record whatsoever even when they were 
checked periodically by the Industrial Relations Machinery 
of the CentralGovernment. Themanagement also challenged 
the competence of the union to raise the present dispulc, 
Management accordingly prayed for disinissal of thc case of 
the union . 


5 . Both sides have produced certain documents and 
while the union examined ſour witnesses. onc witness only 
was examined on behalf of the management. 


6 . Mr. S.S. Chowrhury, learned Advocate appearing for 
the union refused to make any argument on behalf of the 
workmen , Mr. Arunava Ghosh , learned Advocate for the 
managementthereupon submitted his argument in this casc . 


7. Mr. Ghosh , learned Advocate for the management 
submitted at the first instance that the sponsoring union , 
namely, Khan Shramik Congress has no locus standi 10 
espouses the cause of the workmen in this casc . It appears 
from record that the managemçnt has taken this pica 
specifically in the written statement that the union is not 
competent to espousc the causc of the workmcn . One Shri 
Shyamlal Kahar was cxamined as WW - 2 in this case . He 
claimed to be Organising Secretary of the sponosring union . 
He stated in this cross - examination that his union has got the 
register of member and the counterſoils of the subscription 
rcccipt and the resolution book , but as he had not brought 
them with him , he undertook to file them latter on . Thesc 
documents having never been ſiled by thc union , it remains 
doubtful whether the concerned workmen werc mcmbcrs of 
the sponsoring union . But that , by itself, shall not be a bar for 
the workman to raisc the dispute. The workmen have comeup 
with a case of stoppage of their work by the management 
which amounts to termination of servicc .Under section 2A of 
the Industrial Disputes Act, 1947, such dispute copuld be 
raised by the concerned workmcn. In that view of the matter, 
maintainability of the reference cannot be challenged . 


erstwhilc Company before nationalisation of the coal mincs . 
Of the four witnesses examined by the union in this matter, 
WW - 1 is RN Dwivediwho is an Upper Division Assistant in 
the Office of the RegionalLabour Commissioner (Central) at 
Asansol. He proved certain papers relating to conciliation 
proceeding, butthescarcoſ hardly any relevance in this matter. 
Headmitted his ignorance about the facts of this case. WW 
2. ShyamalKahır is thcOrganising Secretary of the union . He 
admillcd that thc concerned workmen had no identity cards. 
He also stated that the workmen used to receive wages in 
groups from one permanentworkman in whose name the bills 
for wages used to be preparcd and to whom the wages are 
given by thc management for distribution . He, however, 
admitted that he cannot recollcct the name of the workman 
who used to distribulc thc wages. He also failed to recollect 
the name of the official of the collicry in whose presence such 
distribution of thewages uscd to bc cllected . He also admitted 
that the workman were not members of the Provident Fund 
Scheme In the absoncc of any paper to show their 
appointment, ihc evidence of thuswitness regarding their work 
in the collicry cannot be believed . WW - 3 is Chandan Das one 
of the concerned workinen . His evidence cannot be believed 
because it appcars from his cvidcncc that hc started work at 
the age of 3 years . He admitted that he did not get any identity 
card and he used to get his wages afer putting his signature 
in the khata of tlie Sardar. This khata was never produced He 
also admillcd that thcy were ncitlermember of the Provident 
Fund , nor did thicy get any bonus.WW - 4 is onç P. N . Acharya 
the Treasurer- cun -Ollicc Secretary of the sponsoring union . 
He is not a witness of the alleged work of the concerned 
workmen in the collıçry There is , therefore , neither any oral 
nor documentary cvidence in supportof the union s case that 
the concerned workman were cvcr cngaged by the 
management to do any work or Wagon Loader, 

9. It is in this context that the evidence led by the 
management requires consideration . Onc Ram Scbak Prasad 
who was examined as MW - 1 is the only witness of the 
management in this case . He is a Loading Clerk of Dalurband 
Collicry . Healso worked there in 1978 He stated that there 
used to bc group loading of coals of Dalurband Collicry along 
with Pandaveswar Collicry and Kotladih Collicry It further 
appcars from his evidence that coal used to bc despatched 
citherby rail or by road . For loading ofcoals in railway wagons 
there were permançni Wagon Loaders. Loading of trucks used 
to bc donc by the men of purchasers. He also stated that the 
management never engaged any casual workman as Wagon 
Loader. From his cross- cxamination it appcars that he was 
working as Loading Clerk in Dalurband Collicry since 1965 
and that the names of the permanent Wagon Loaders who 
used to work in the crstwhile private collicry were forwarded 
aller taking over/nationalisation and the names of difTcrent 
persons were recorded as permanent Wagon Loaders . Hc 
cmphatically denied the names or any of iliesc concerned 
workmcn were cuther forewarded by any of the collicrics or 
1lcy were cver recognised as Wagon Loaders after taking 


8 . Mr. Ghose , however, seriously challenged the case 
of the union on merits. It was submitted by him that there 
being never any employer-employce relationship betwocn the 
management and the concerned workmçn at any pointof time, 
no question of stopping of work of thcsc workmen canarisc . 
Not a single piece of paper was produced on behalf of the 
union to show that any of these workman had cver bccn 
appointed by the management or for that matter by the 
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FOOD CORPORATION OF INDIA 

AND 

THEIR WORKMAN 
APPEARANCES : 
FOR THE EMPLOYER : Shri B . M . Masurkar 

Advocate 
FOR THE WORKMEN : Shri V . A . Pai 

Advocate 
Mumbai, dated 14th May , 1999 

AWARD -PARTU 


On 5th March , 1999 by Part - I Award , I came to the 
conclusion that the inquiry which was held against the 
workman was as per thc Principles of Natural Justice , but the 
findings of the inquiry officer are perverse. 

2. That was a case where in the workman was 
chargeshected under Regulation - 58 of Food Corporation 
of India (Staff Regulation ) 1971 for committing a fraud 
viz : obtained service by indulging in a Act of impersonation . 

3. Now the issues that fall for my consideration and 
my findings thercon are as follows :-- 


Issues 


Findings 


NO. 


over/nationalisation by the E .C .L . 

10 : So , upon analysis of the evidence adduced before 
this Tribunal it appears that the union has hopelessly failed 
to prove that any of the concerned workmen were ever 
appointed by the management to perform the work of the 
Wagon Loader , nor it has succeeded in proving that any of 
the concerned workmen over worked as Wagon Loader in the 
colliery . That being the position , the alleged employer 
emplovec relationship between the management and thc 
conccracd workmen has not been proved . 

11 In the aforesaid view of the matter, no question of 
stopping the working of the concerned workmen by the 
management can arisc. The workmen accordingly shall notbe 
entitled to any relief. 
This is my Award. 

A .K . CHAKRAVARTY, Presiding Officer 
Dated , Calcutta , 
21stMay, 1999. 

og faren , 4 YA , 1999 
T. ST. 1726 . - utfora falar afuf-144, 1947 ( 1947 
91 14 ) Tun 17 y 1,214 HAR T . 1. 9175 . 
प्रबंधतंत्र के संबद्ध नियोजकों और उनके कर्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औधौगिक अधिकरण, मुम्बई 
के पंचाट को प्रकाशित करती है, जो केन्द्रीय सरकार को 1 - 6 - 99 को प्राप्त 
91 TI 

. ( H . TM - 22012/322 /97 - 51 - II ] 
; . 417 VA . Q. TH. 47. ry, to attend 

.. . New Delhi, the 4th Junc, 1999 
S . O . 1726 . - In pursuance of section 17 of the 
Industrial Disputc Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award of the Central 
Government Industrial Tribunal, Mumbai as shown in the 
Annexure , in the industrial dispute between the employers in 
relation to the management of F .C .I. and their workman ,which 
was roncived by the Central Government on 1-6 - 99 . 

(No . L -22012 /322 /97 -C - I ] 

V.S.A . S.P.RAJU , Desk Officer 

ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 
TRIBUNAL NO . II,MUMBAI 

PRESENT 
SHRI S. B . PANSE 

PRESIDING OFFICER 

REFERENCE NO. CGIT -2 /114 of 1998 
EMPLOYERS IN RELATION TO THE MANAGEMENT OF 


Whether the action of the 
management of food Corpn . 
of India , Bombay in dismissing 
the workman Braham Dev Murlı 
Upadhyay from the service is 
justified . 
If not, to what relief the workman 
is entitled to 

REASONS 


As per order 


4 . After Part -1 Award the corporation filed a purshis 
(Exhibit - 18 ) contending that they have no more evidence, 
documentary or oral to adduce the same. They want to argue 
the matter . The workman also filed a purshis (Exhibit -19 ) that 
he does not want to lead any oral evidence. It is also signed 
by the management. 

5 . I heard the advocates. Perused the record . 

6 . Infact I have come to the conclusion that thc 
ſindings of the inquiry officer are perversc . Now before the 
Tribunal there is no other cvidence for coming to any different 
conclusion , than which I have already given . There is no new 
material on the record by which it can be said that the charge 
which was levelled on the workman is proved . Obviously the 
punishment which is awarded to him is illegal, his dismissal is 
illegal. There is no record to show that thcworkman is gainfully 
employed and therefore he is not entitled to back wages. 
Under such circumstances . I record my findings on the issues 
accordingly and pass the following order : 
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ORDER 


The action of the managementof Food Corporation of 
India , Bombay by dismissing the workman Shri Braham Dev 
Murli Upadhyay from service is not justificd 

Themanagement is directed to reinstatc him in servicc 
in continuity alongwith full back wages. 


Dated : 14 - 5 . 99 


S . B . PANSE, Presiding Officer 


fqueft , 4 


, 1999 


1. 3 . 1727 , - ufis folg aufufa , 1947 ( 1947 
** 14 ) mit HTCT 17 THTH , 6 * 14 (4R 04 . FIT. 376. # 
प्रबन्धतंत्र के संबन मिचीजकों और उनके कार्मकारों के बीच, अनुबंध में 
निर्दिष्ट औद्योगिक विवाद में केन्द्रीय सरकार औधोगिक अधिकरण , मुम्बई 
ft, 

11 - 05 - 1999 
47915897 


[ T . VA - 22012 /401/94 -2 - 11 ] 

1.VA . V.( H . 4 . , testfest 
New Delhi,the 4th June, 1999 
$. 0 . 1727. - In pursuance of Section 17 of the Industrial 
Disputes Act, 1947 (14 of 1947),the Central Government hereby 
publishes the Award of the Central Government Industrial 
Tribunal,Mumbai as shown in the Annexure, in the industrial 
dispute between the employers in relation to the management 
of F.C .I. and that workman ,which was redetved by the Central 
Governmenton 11- 5- 99 . 

[No. L -22012/401/ 94 - C - II ] 

V.S .A .S.P.RAJU , Desk Officer 

ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL NO . IT , MUMBAI 

PRESENT : 
SHRIS, B . PANSE 

Presiding Officer 
Reference No . CGIT -2 /9 of 1995 
Employers in relation to the Management of Food 

Corporation of India , 
. And 

Their Workmen 
APPEARANCES : 
For the Employer : Mr. B .M Maşurkar 

Advocato 
For the Workmon : Mr. Mendes 

Advocato . 


(6 ) 


AWARD PART-I 
The Government of India , Ministry of Labour by its 
Order No L -22012 /401/94 - IR . C - II, dated 16 -5 - 95 , had referred 
to thc following Industrial Dispute for adjudication . 

“ Whether the action of thc Scnior RegionalManager 
(Mah .) FCIMistry Bhawan , P. B . No 11055 , Churchgate, 
Bombay -20 and the DistrictManager, FCI Alto Porvarim 
Goa in awarding the penalty of rcduction of pay from 
Rs. 3030 on Shri M .A . Saraf AGI(D ) FCI Alto Porvorim , 
Goa is justiſicd ? if not to what relieſ the workman is 
cntiued ?" 

2. The workman M . A . Saraf was Assistant Grade (D ) 
to the Custodian of Godown to Food Corporation of 
India (hereinafter referred to as FCI) Courtalım , Goa between 
16 - 2 -86 to 20 -3 - 86 . He was given a chargcsheet dt. 24 - 2 - 93 
contending thal :- - 
(a ) During the lcave period of Shri J. J. Halarnekar, 

Custodian from 16 - 2 - 1986 to 20 - 3 - 1986 , Shri 
M .A . Saraf was hold the charge of the Depot 
during the said period , Shri Saraf had issued 
2 .613 .000 MT of C . & D . Category wheat excess 
to Goa Roller FlourMills by under weighing the 
stocks exorbitantly as compared to receipt 
weight in stage No.6A /01( 1 ) and 10 /01 (Open ) 
and caused loss to the Corporation of Rs. 5226 / -. 
Thus Shri Saraf failed to maintain absolute 
integrity honesty and devotion to duty and acted 
in a manner unbecoming an employee of the 

Corporation 
( c ) Shri Saraf has thus violated provisions of 

Regulations 31 (a ) & 32 ( 5) & 30 of the Food 

Corporation of India (Staff) Regulations, 1971. 
3. The inquiry officer submitted his report finding that 
the charges are proved . The disciplinary authority accepted 
it. It awarded the penalty by order dated 31- 4 -94 by which his 
scale was reduced to a lower grade by two stages and it was 
for a period of three years . With further direction that he will 
not earn increments of pay during the priod of reduction and 
on expiry of the said period that reduction will have the effect 
of postponing few increments of pay. It was also directed 
that the amount of Rs. 5226 /- was to be recoverod from 
workman s salary in 12 equal instalments. 

4 . The Association pleaded that the defects in the 
present dispute were regularised by DistrictManager (Goa ) 
during the month of May , 1986 and he issued five point 
certificate . It is observed that there is no fraud or negligence 
on the part of any officials and no departmental action is 
necessary. Now after 7 years the management had decided to 
take action which is an after thought and to cover up the 
lapses of the person who is nearer to them . It is averred that 
looking to the factual position there was no question of 
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excess delivery to the flour mills as alleged . It is submitted 
that average weight formula which is relied upon cannot 
becomea base for establishing the charges. It is pleaded that 
the basc which it taken by the management for putting the 
charge and proving the same is not correct 

5 The Association prayed that under such 
circumstances the penalty levied on the workman may be set 
aside . 

6 . The management resisted the claim by the written 
statement (Exhibit -5 ). It is pleaded that thc workman denied 
the charges.Mr. Kurlekar the Director was appointed as the 
inquiry officer.He conducted the inquiry as per the Principles 
of Natural Justice. He came to the conclusion that the charges 
are proved which were accepted by the Disciplinary authority 
and had awarded the penalty. 

7. The appeal filed by the workman was duly 
considered by the Appellate authority It gave personal 
hearing to the workman and rejected the sameon 4 -9 - 94. He 
preferred a revicw petition . It is still pending . It is averred that 
the inquiry was as per the Principles ofNatural Justice and 
the findings of the inquiry officer are proper. It is pleaded that 
if the Tribunal comes to the conclusion that the inquiry is 
against the Principles of Natural Justice and the findings are 
perverse then the managementmay be given an opportunity 
to justify its action . It is submitted that for all these reasons 
the workman is not entitled to any of the relicfs. 

8 The issues are framed at Exhibit -9 . Issues Nos. 1, 2 
& 2A are treated as preliminary issues. The issues and my 
ſindings thereon are as follows : -- 
Issues 

Findings 
Whether the domestic inquiry which was No. 
held against the workman Shri M .A . Saraf 
was against the Principles of Natural 
Justice? 
Whether the inquiry officer adopted wrong No. 
modes to prove the charges against the 

workman ? 
2A . Whether the findings of the enquiry officer No. 
are perverse ? 

REASONS 
9 . To bolster up the case the association examined 
M . A . Saraf the workman and one Salunke , Secretary of the 
Association and relied upon the documents which are 
produced by the management alongwith (Ex -6 ). The 
management lead oral evidence of M . M .Ganeshan Deputy 
Manager Vigilance . 

10. It is the case of the association that the chargesheet 
is issued after lapsc of seven years of happening of the 
incident. It is therefore against the Principles of Natural 
Justice . District Manager, Goa by his letter dated 30 -5 - 89 
informod RegionalManager, F. C .1.Mumbai regarding shortage 


of loss of 1 85 % for January 86 in respect of Courtalim depot. 
The committee investigated the matter It cangc to the 
conclusion that the losses are not justified It is therefore , the 
chargcsheet was issued to Mr. Halrarnekar. A . G .I. (D ) under 
whom the workman was working. It was on 14 - 12 -90 . The 
inquiry report came on 27- 4 -92 wherein he was found guility. 
The penalty of recovery of the amount of R $ 34 , 978 /- was 
awarded to him . 

11. During the examination of the report it was revealed 
by thc SeniorManager that the workman is responsible for 
certain losses in the lcave period ofHalnarnekar. On 13 -5 - 92 
he directed to take action against the workman . Thereafter on 
24 - 2 - 93 a chargcsheet as stated above (Exhibit-6 / 1 ) was issued 
to the workman . The domestic inquiry was conducted as the 
workman denied the charges. These events clearly 
demonstrate that there is no delay or laches for conducting 
the inquiry against the workman . 

12 . The workman has challenged the capacity of the 
inquiry officer to conduct the inquiry . Ganeshan affirmed that 
the inquiry officer was retired Class -I officer having nearly 
thirty years of service in the Government/ F . C .1. with adequate 
knowledge of various operations of the depots. After going 
through the inquiry report it also revealed that the inquiry . 
officer is illiterate and is aware of different functions of the 
F . C .I. and had given due weightage to submissionsmade by 
him 

13. From perusal of the inquiry proceedings it reveals 
that the documents on which the management relied were 
produced and its inspection was taken by the workman . The 
tnck chits , thc weighment shects , the stack registers were 
produced on the record . So far as the report of handing over 
and taking over is concerned its copy is always with the 
concerned person , here is this case with the workman . I 
therefore find that there is no substance in the contention of 
the workman that he did not receive the documents . After 
perusal of the detailed cross-examination of the management 
witnessess and the leading evidence of three defence 
witnessess it clearly goes to show that sufficient opportunity 
was given to the workman . 

14 . The management had produced the inquiry 
proceedings alongwith Exhibit -6 . It reveals that the defence 
representative was given full opportunity to cross -examine 
themanagement witnesses and examine the witness on their 
behalf. Both the parties filed their submissions. All these 
clearly go to show that the inquiry which was conducted 
against the workman was as per the Principles of Natural 
Justice 

15 . Now it is to be seen whether the findings of the 
inquiry officer arc perverse and not based on the cvidence 
before him . In other words it is to be seen whether he adopted 
wrong modes to prove the charges . The managmentexamined 
J.J. Harlarnekar (MW - I) under whom the workman was 
working. It also examined Shaikh Ibrahim (MW - 2 ) who was 
one of the committee member who reported that the loss of 
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the particular period was in excess.He stuck up to his report. 
On the other hand the workman cxamined S .P. Sawande (DW 
1 ), P. P. Sawant (DW - 2 ) and G . S Salunke (DW - 3) to support 
the casc that he is innocent. 

16 . The inquiry officer had given his report which is al 
Exhibit -6 /7 dated 31 -8 - 93. His report is very detail, The report 
is under different headings.Heading No . 2 deals with Analysis 
of the evidence and findings of the inquiry officer. After going 
through this part of the report I do not ſind any perversity in 
the same. There is critical analysis of the oral and 
documentary evidence . The conclusions arc logical. Hehad 
discussed cach and cvery point of the arguments raised by 
Ihc dcfcncc representative before him 


reliance on paragraph -22 & 23 of the inquiry report. After 
going through thcsc paragraphs it reveals that the 
obscrvations made by the inquiry officer are with a vicw to 
suggest the disciplinary authority that while considering the 
quantum of punishment all these facts which arc mcntioned 
in those paragraphs may be considered . It cannot be said 
that at no point of time the inquiry officer wanted to suggest 
the charges are not proved . On the other hand the 
management relied on the observationsmade by the inquiry 
officer in paragraph -20 of his report. He in categorical term 
mentioned that the charges which are levelled against the 
workmen are proved . 


17 . The evidence before the enquiry officer shows that 
the workman was in charge of the depot in the leave period of 
Harlarnckar between 16 -2 - 86 to 20 - 3 -86 . He issued it to Goa 
Roller Flour Mills from stack No 10 /01 ( open ) and stack No. 
6 / A /01( G ). Harlarnckar s testimony and the documents 
produced before the inquiry officer revcals that in respect of 
slack No 10 /01 was built by workman on two days 1.e. 
12 - 3-86 and 13 - 3 -86 having a total quantity of 1366 bags 
weighing 131. 578 tonncs. It shows average weight of 96 . 323 
kgs per bag at the time of receipt. Out of these bagas 338 
bags with the weight show is 31. 195 m . tonnes having avcrage 
weightof 9 292 kgs were issucd 10 thc Colour mull on 13 - 3- 96 . 
Simularly on 14 -3 - 86 from the same stack again 398 bags with 
a wcightshown as 38 ,073 tonnes were issued . It has an average 
weight of 95 660 kgs per bag . 


21. In the statement of claim the workman had taken 
the contention that the District Manager Goa Food 
Corporation of India had issucd a five -point certificate in the 
month of 1986 contending that no fraud or negligence on any 
of the officials rcquiring departmental action. While cross 
examining the witness Saraf and Salunke admits the position 
that they are not having the documents to show that such a 
certificate was issued . On the other hand Ganehshan the 
witness for the management in categorical terms stated that 
no such ccrtificalc was issued . 


22 . For all these reasons I find that the findings given 
by the inquiry officer are based on the basis of the evidence 
before him and he had not adopted by wrong modes to prove 
the charges in the result I record my findings on the issues 
accordingly and pass the following order : 

ORDER 


The domestic inquiry which was held against the 
workman was as per the Principles of Natural Justice. 

The ſindings of thc inquiry officer are not perverse . 
164-99 


SB . PANSE , Presiding Officer 


18 From the testimony of Harlarnckar and the 
documents on the record it revcals that in respect of stack 
No 6A /01 ( 2 ) stocks were rcccived on 6 - 1-86 and 11 - 1 -86 . 
The opening balance in these stacks were 1330 bags wherein 
128 6741onncs having average weight of 96 .747 kgs per bag 
on 6 - 3-86 Out ofthcsc stacks 101 bags with a wcight shown 
as 9 .315 tonnes werç işsucd having average weight of 92 .227 
kgs per bag . Similarly on 11- 3 -86 46 bags were issued having 
wcight as 3 920 m tonnes having average weight of 85 .217 
kgs per bag at thc umc of issuc. It revcals from the documents 
and that whilc issuing the wcight 10 thc ſour mills 
underweighing was shown by the worker to the extent of 
1 626 m . tonnes from stack 10 /01 & () 987 m . tonnes from 
slack No.6A /01 (G ). That in all 2.613 m . tonnes. It caused loss 
10 the management. 


19 From the testimony of deſçnçc witness nothing 
could be proved to show that thc charges are not proved . 
Thic workınan in his own handwriting had written the registers 
spccifving the quantities and weights in respect of issuance 
of the flour mill , Thc inquiry ollicer had given analysis of 
thcsc ſigurcs in tabular form and had shown that by clcar 
arıthmatic calculation under weighựment is proved which I 
acccpl. 


formei ,85, 1999 
01.31 . 1728. - 14 HOT HQE TA F4 Ft 
for TH AT 3701477 441, falfa fi fuf. 47, 1947 ( 1947 

114 ) 7 ART 2 # US ( T ) # 3445 ( VI ) $ 34041 
में भारत सरकार के श्रम मंत्रालय की अधिसूचना संख्या का. आ . 2749 
fGin 14 f4R, 1998 GRIRTU - Jem ) 373fufru 

a fog 5 , 1999 TRE Grafy for its 
उपयोगी सेवा घोपित किया था ; 

और केन्द्रीय सरकार की राय है कि लोकहित में उक्त कालावधि को 
छह मास की और कालावधि के लिए बढ़ाया जाना अपेक्षित है; 

378 : 372 , itulfire frare sufuf 14 , 1947 ( 1947 148 14 ) 
की धारा 2 के खंड ( द ) के उपखंड ( VI ) के परन्तुक द्वारा प्रदत्त शक्तियों 
का प्रयोग करते हए, केन्द्रीय सरकार उक्त उद्योग को उक्त अधिनियम के 


20 . Thc workman in his writicn argument had placed 
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F a fe # FOTŲ M14 
उपयोगी सेवा घोषित करती है । 
( 41. H . VA .- 11017 / 11/97 - 31 . HR .( 41. 2M .) ] 

एच. सी . गुप्ता, अवर सचिव 
New Delhi ,8th Junc, 1999 
S. O . 1728. — Whercas thc CentralGovernment having 
becn satisfied that the public interest so required had , in 
pursuance of the provisions of sub -clause (vi) of the clause 
( n ) of section 2 of the Industrial Dispute Act. 1947 (14 of .. 
1947 ), declared by thc Notification of the Govemmentof India 
in the Ministry of Labour S . O . No. 2749 dated 14th December, 
1998 thc CopperMining Industry to be a public utility scrvice 


for the purpose of the sald Act . for a period of six months from 
the 5th January . 1999 . 

And whereas, the Central Government is of opinion that 
public interest requires the extension of the said period by a 
further period of six months. 

Now , thercſorc, in cxercise of the powers conferred by 
the provio to sub -clause (vi) of clause (n ) of section 2 of the 
Industrial Dispulc Act, 1947 , the Central Governmenthereby 
declares the said industry to be a public utility service for the 
purposes of the said Act for a period of six monts from the Sth 
July , 1999 

[F.No. S -11017/ 11/97- IR (PL ) 

H . C . GUPTA , Under Sexy. 
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